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ADVERSE  ACTIONS 

Alexander  Brandt  v. 
Department  of  the  Navy 

DC07528310774 
July  12,  1984 

1.3322,  1.369,  1.3711,  4.320,  4.412, 

10.131, 

The  agency  removed  appellant — an 
operations  research  analyst — because 
his  top-secret  security  clearance  was 
revoked.  The  agency  based  its  action 
on  appellant’s  felony  conviction  for  tax 
evasion. 

Appellant  appealed  to  the  Board’s 
regional  office,  but  the  presiding  offi- 
cial sustained  appellant’s  removal. 

Both  appellant  and  the  agency  filed 
petitions  for  review. 

In  his  petition,  appellant  questioned 
the  presiding  official’s  findings  regard- 
ing the  nexus  between  his  off-duty 
criminal  conduct  and  the  efficiency  of 
the  service.  Appellant  claimed  that  the 
presiding  official  misinterpreted  the 
nexus  requirement  in  Hoska  v. 
Department  of  the  Army,  677  F.2d  131 
(D.C.  Cir.  1982)  to  be  the  same  as  the 
nexus  requirement  for  off-duty  miscon- 
duct in  an  adverse  action  under  Chap- 
ter 75  of  the  Civil  Service  Reform  Act 
of  1978. 

Appellant  contended  that  the  nexus 
requirement  in  his  case  was  controlled 
by  the  agency’s  regulations  regarding 
security  clearance  revocations,  rather 
than  by  5 U.S.C.  §7513(a).  Appellant 
further  argued  that  the  agency  did  not 
follow  its  own  regulations  and  therefore 
acted  capriciously  in  removing  him. 

The  Board  stated  that  if  the  presid- 
ing official  did  consider  nexus  under 
Chapter  75  rather  than  under  the 
agency’s  security  regulations,  such 
action  was  harmless  error  “since  the 
factors  to  be  considered  under  either 
analysis  are  essentially  the  same  in  our 
view.” 

In  its  petition,  the  agency  questioned 
the  Board’s  authority  to  make  nexus 
determinations.  It  urged  the  Board  to 
ignore  the  requirement  in  Hoska  to 
examine  the  nexus  between  security 


clearance  revocations  and  the  off-duty 
conduct  for  which  they  were  revoked. 
The  Board  found  the  agency’s  argu- 
ments unpersuasive. 

Although  the  Board  found  that 
neither  petition  for  review  met  the 
criteria  for  review,  it  decided  to  reopen 
appellant’s  case  on  its  own  motion  to 
discuss  the  nexus  issue. 

According  to  the  evidence,  appellant 
was  charged  with  three  counts  of 
income  tax  evasion  for  three  separate 
years.  He  pled  guilty  to  the  count 
involving  his  1978  return;  the  rest  of 
the  charges  were  dismissed  as  part  of  a 
plea  agreement.  The  record  indicated 
that  appellant  understated  his  1978 
taxable  income  by  more  than  $10,000 
and  thereby  reduced  his  tax  liability  by 
more  than  $4,000.  He  failed  to  report 
interest  earned  and  refunds  from  his 
1977  tax  return  and  also  falsely 
reported  a mortgage  interest  deduction. 

The  Board  noted  that  as  part  of  his 
job,  appellant  had  access  to  the  nuclear 
war  plans  of  both  the  United  States 
and  Russia.  In  that  disclosure  of  this 
information  would  seriously  harm  the 
defense  qf  the  United  States,  the  Board 
pointed  out  that  persons  entrusted  with 
such  information  had  to  be 
trustworthy. 

The  Board  stated  that  two  factors 
were  important  to  the  finding  of  nexus 
in  appellant’s  case:  the  nature  of  appel- 
lant’s crime  and  the  sensitive  nature  of 
his  position.  The  Board  noted  that  the 
agency  decided  to  revoke  appellant’s 
security  clearance  based  on  its  reason- 
able doubt  as  to  appellant’s  loyalty  and 
good  judgment.  The  Board  further 
noted  that  “the  nature  of  appellant’s 
crime  [was]  a willful  and  knowing 
attempt  to  evade  taxes  by  preparing  a 
tax  return  that  was  fraudulent  in  more 
than  one  respect.”  The  Board  found 
that  appellant’s  claim  that  he  had  not 
revealed  any  classified  information  in 
his  22  years  of  service  did  not  justify 
retaining  his  security  clearance.  The 
Board  stated  that  to  allow  appellant  to 
remain  in  a critically  sensitive  position 
after  he  willfully  attempted  to  defraud 
the  government  would  pose  an  unrea- 
sonable risk.  Accordingly— finding  that 
the  agency  could  not  count  on  appel- 


lant to  protect  the  security  of  highly 
classified  material — the  Board  deter- 
mined that  nexus  existed  between 
appellant’s  crime  and  the  revocation  of 
his  security  clearance.  The  Board 
therefore  affirmed  the  initial  decision 
as  modified. 


Diane  E,  Gallmon  and 
Shirley  J.  Gallmon  v. 
General  Services 
Administration 

DC07528410118  and 
DC07528410117 
July  6,  1984 

1.3433,  1.400,  4.310,  4.320,  4.410 

Appellants — removed  for  misrepre- 
senting time  and  attendance  data  and 
for  misusing  agency  letterhead — 
appealed  to  the  Board’s  regional  office. 
Despite  appellant’s  arguments,  the  pre- 
siding official  sustained  the  charges 
and  found  the  penalty  to  be  fair.  Appel- 
lants petitioned  for  review. 

Appellants  questioned  the  agency’s 
failure  to  include  an  equal  employment 
opportunity  (EEO)  officer  on  the  panel 
that  was  convened  to  review  the 
charges  against  appellants. 

The  Board  noted  that  appellants 
showed  that  the  agency’s  administra- 
tive handbook  required  that  panels 
include  an  EEO  officer.  The  presiding 
official,  however,  found  that  a 
November  1980  instruction  letter  elimi- 
nated the  requirement.  The  Board  dis- 
agreed with  this  conclusion.  It  pointed 
out  that  the  presiding  official  did  not 
take  into  account  evidence  showing 
that  the  instruction  letter  had  expired 
more  than  a year  before  appellants 
were  removed. 

The  Board  noted  that  the  agency 
issued  the  instruction  letter  pending  an 
official  change  in  the  administrative 
handbook.  However,  the  instruction  let- 
ter expired  after  120  days  and  the 
agency — though  it  had  permanently 
implemented  the  policy  change— did 
not  formally  amend  the  handbook. 
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The  Board  pointed  out  that  the 
agency  had  legitimate  reason  for 
changing  its  policy — to  eliminate  the 
potential  conflict  of  interest  which 
could  arise  if  an  EEO  officer  served  on 
a panel  and  then  subsequently  handled 
a related  discrimination  complaint.  The 
Board  concluded  that  the  agency  did 
not  commit  harmful  error  by  failing  to 
incorporate  the  policy  change  in  its 
handbook.  Finding  the  removal  penalty 
reasonable,  the  Board  affirmed  the 
initial  decision  as  modified. 


Michael  Huff  v.  Department 
of  the  Navy 

SF07528310057 
July  6,  1984 

1.321, 1.410,  2.240,  4.410, 10.720 

Appellant,  a boilermaker  helper,  was 
removed  for  possessing  marijuana  on 
agency  premises.  When  appellant 
appealed  to  the  Board’s  regional  office, 
the  presiding  official  sustained  the 
charge.  He  also,  however,  reduced  the 
penalty  to  a 30-day  suspension,  and  the 
agency  petitioned  for  review. 

According  to  the  record,  agency  pol- 
icy was  to  remove  employees  for  a first 
offense  of  possession  of  narcotics  on 
government  property.  The  Board  noted 
that  the  agency  adopted  such  a policy 
because  it  had  been  experiencing  a sig- 
nificant number  of  alcohol-  and  drug- 
related  personnel  problems. 

The  agency  chose  the  removal 
penalty  rather  than  a progressive  table 
of  penalties  because  of  safety  consider- 
ations. Further,  it  instituted  an  agres- 
sive  program  for  identifying  and  deter- 
ring employee  substance  abusers.  Drug 
abuse  films  and  safety  meetings  noti- 
fied employees,  including  appellant,  of 
the  agency’s  “get  tough”  attitude. 
Employees  were  specifically  warned 
that  illegal  drugs  were  forbidden 
within  the  agency  and  that  drug 
abuse — including  possession — would 
result  in  disciplinary  action. 

The  Board  noted  that  appellant 
failed  to  show— as  set  forth  in  Douglas 
u.  Veterans  Administration,  5 MSPB 
313  (1981) — any  factors  that  would  call 
for  mitigation  of  the  removal  penalty. 
The  Board  added  that  neither  appel- 
lant’s leave  record  nor  his  work  record 
would  be  basis  for  reducing  the 
penalty.  Concluding  that  the  removal 
penalty  was  fair,  the  Board  affirmed 
the  initial  decision  as  to  its  findings  on 
the  merits  of  the  charge  and  reversed  it 
as  to  the  penalty. 


William  V.  Kennedy  v. 
Department  of  the  Army 

PH075281 10483 
July  17,  1984 

1.110,  1.360,  1.366,  1.561,  1.651,  4.211, 
4.411,  10.1322,  11.141 

The  agency  petitioned  for  review  of 
the  initial  decision  which  reversed  its 
removal  action.  In  his  appeal  to  the 
regional  office,  appellant  had  con- 
tended that  removal  constituted  illegal 
reprisal  for  statements  made  when  he 
used  the  agency  grievance  procedure. 
The  initial  decision  found  that  the 
agency  did  not  meet  its  burden  to  prove 
by  a preponderance  that  appellant 
made  false  statements  in  a leave 
request  or  that  appellant’s  six  other 
allegedly  false  statements — made  in 
four  written  communications — were 
malicious  or  intended  to  damage  repu- 
tations. It  also  found  that  appellant 
was  removed  in  retaliation  for  his 
resort  to  grievance  procedures. 

In  its  filing  with  the  Board,  the 
agency  contended  that  the  presiding 
official  made  several  errors.  In  address- 
ing the  first  contention — that  the  pre- 
siding official  applied  the  incorrect 
standard  of  proof — the  Board  pointed 
to  regulation  (5  U.S.C.  §7701(c)(l)(B)) 
and  its  own  precedential  cases,  e.g., 
Barnett  u.  Department  of  the  Interior,  6 
MSPB  19  (1981),  and  said  this  argu- 
ment had  no  merit.  Next,  regarding  the 
allegation  that  the  presiding  official 
did  not  make  appropriate  findings  of 
fact,  the  Board  found  no  such  indica- 
tion. It  said  that  the  mere  fact  that  a 
presiding  official  does  not  accept  the 
assertions  of  an  agency  or  interpret 
testimony  as  the  agency  would  like 
does  not  constitute  impropriety. 

The  Board  then  reviewed  the  agency 
objection  to  the  findings  on  the  reprisal 
issue,  and  noted  that  it  had  determined 
in  In  re  Frazier,  1 MSPB  159,  184-5 
(1979)  that  a claim  of  reprisal  consti- 
tutes an  allegation  of  prohibited  per- 
sonnel practice  under  5 U.S.C. 
§2302(b)(9).  The  agency  alleged  that 
appellant’s  grievances  should  not  have 
been  considered.  But  the  Board  noted 
that  they  were  raised  implicitly  by  the 
appellant  in  his  defense,  and  that  the 
presiding  official,  therefore,  properly 
addressed  them. 

The  Board  discussed  how  a violation 
of  5 U.S.C.  §2302(b)(9)  can  be  estab- 
lished. It  noted  that  the  agency’s 
charges  of  false  and  malicious  attacks 
were  based  on  memoranda  and  letters 
which  the  presiding  offical  found  to  be 
part  of  appellant’s  grievance  process. 
The  presiding  official  also  found  at 
least  three  of  the  communications  to  be 


privileged  against  claims  of  libel.  She 
further  found  that:  Appellant  had 
engaged  in  a protected  activity;  that 
the  deciding  official  had  knowledge  of 
appellant’s  protected  activity;  and  that 
a causal  connection  between  appel- 
lant’s removal  and  the  protected  activ- 
ity existed.  Therefore,  the  presiding 
official  found  that  appellant  had  made 
out  a prima  facie'  case  and  established 
by  a preponderance  of  the  evidence 
that  the  agency  removal  action  was  the 
result  of  reprisal.  Moreover,  since  these 
statements  were  made  in  connection 
with  and  under  a grievance,  they  were 
privileged  statements  which  could  not 
form  the  basis  for  the  disciplinary 
action.  Therefore,  the  Board  said  that 
charges  against  appellant  were  imper- 
missibly based  on  privileged  statements 
and  could  not  be  sustained.  The  Board 
noted  that  a grievance  is  not  an 
abstraction,  or  a piece  of  paper,  or  an 
unelaborated  statement  of  dis- 
agreement—that  a grievance  necessar- 
ily has  content,  and  that  an  employee 
can  support  his  position  only  through 
statements. 

Regarding  the  presiding  official’s 
finding  that  the  agency  failed  to  support 
the  charge  that  appellant  made  false 
statements  in  connection  with  a leave 
request  by  a preponderance  of  the  evi- 
dence, the  Board  found  no  basis  to  revise 
the  presiding  official’s  judgment. 

Finding  that  the  agency  had  put  for- 
ward no  evidence  that  the  presiding  offi- 
cial erred  in  her  findings  and  conclu- 
sions, and  that  its  own  review  showed  no 
error  in  the  rulings  or  interpretation  and 
application  of  statutes  and  regulations, 
the  Board  said  that  the  agency’s  petition 
for  review  did  not  meet  the  criteria  for 
granting  a petition  for  review,  and 
denied  the  petition. 


Charles  L.  Montgomery  v. 
Department  of  the  Army 

DA07528310989 
July  9,1984 

1.343, 1.3433, 1.400, 1.410, 1.650,  3.410, 
14.700 

Appellant,  a painter,  was  removed  for 
presenting  false  documentation  to 
obtain  sick  leave. 

When  appellant  appealed  to  the 
Board’s  regional  office,  the  presiding 
official  reversed  appellant’s  removal, 
finding  that  the  medical  documentation 
in  question  was  not  false  and  that  evi- 
dence of  appellant’s  intent  “was  not 
material  in  the  analysis  of  the  merits  of 
the  charge.”  The  agency  petitioned  for 
review. 
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According  to  the  record,  appellant  was 
absent  on  June  16  and  17, 1983  after  the 
agency  granted  him  leave  to  see  a doc- 
tor. When  appellant  returned  to  work, 
his  section  chief  directed  him  to  furnish 
medical  certification  of  his  absence. 
Appellant  submitted  a document  which 
stated  that  appellant  “[c]  ame  by  my 
office  June  17, 1983”  and  was  signed  by 
John  R.  Gregory,  M.D.  Appellant’s 
supervisor,  however,  informed  him  that 
the  document  was  inadequate  in  that  it 
did  not  indicate  that  he  had  seen  a doc- 
tor or  that  he  was  incapacitated  for  duty. 

Appellant  therefore  submitted  subse- 
quent documents.  He  furnished  a state- 
ment from  Dr.  Gregory  that  appellant 
“was  at  my  office  today.”  It  was  dated 
“7-11-83”  but  also  had  “6-17-83”  and 
“6-16-83”  below  the  date  of  the  statement 
written  in  a different  handwriting  and  in 
a different  color  of  ink. 

Dr.  Gregory’s  nurse  testified  that 
appellant  had  requested  a medical  certif- 
icate on  June  17,  but  that  she  would  not 
provide  one  because  appellant  had  been 
unable  to  see  the  doctor.  She  also  refused 
his  subsequent  requests  for  documen- 
tation. 

In  considering  the  petiton  for  review, 
the  Board  found  that  the  presiding  offi- 
cial properly  determined  that  the  infor- 
mation on  the  medical  certificate  was 
true,  but  that  he  erred  in  concluding  that 
as  a result  the  agency  failed  to  prove 
that  appellant  falsified  the  document. 
The  Board  stated  that  “the  document 
was  not  what  it  purported  to  be,  an 
instrument  written  and  signed  by  Dr. 
Gregory.”  The  Board  noted  that  appel- 
lant had  tried  to  explain  the  differences 
in  handwriting  and  pen  color  by  stating 
that  he  had  asked  the  doctor’s  nurse  to 
put  the  dates  on  the  statement,  that 
when  she  refused,  he  went  back  into  the 
doctor’s  office,  and  that  Dr.  Gregory 
then  added  “6-17-83”  and  “6-16-83.” 

The  Board  noted  that  the  agency  spe- 
cifically charged  that  appellant  falsified 
the  document  “to  obtain  sick  leave.”  The 
Board  stated,  however,  that  it  was  not 
clear  that  appellant  acted  for  the  pur- 
pose of  obtaining  sick  leave.  The  Board 
noted  that  had  appellant  been  trying  to 
create  a medical  certificate  adequate  for 
acquiring  sick  leave,  he  logically  would 
have  altered  the  document  to  include  the 
information  required  by  his  supervisor 
that  he  was  incapacitated  for  duty. 
Therefore,  the  Board  did  not  see  appel- 
lant’s falsification  as  an  attempt  to 
obtain  sick  leave,  but  as  “an  ill-advised 
effort  to  forestall  the  agency’s  demand 
for  a medical  certificate  until  appellant 
was  able  to  obtain  an  appointment  with 
the  doctor.”  . 

The  Board  found  that  appellant 
intended  to  mislead  the  agency  and  that 
he  did  falsify  the  document  in  question. 


The  Board  did  not  conclude,  however, 
that  appellant  acted — as  the  agency 
charged — to  obtain  approval  of  sick 
leave.  Therefore,  the  Board  sustained 
only  the  part  of  the  charge  which  con- 
cerned appellant’s  submission  of  a false 
document.  Stating  that  the  removal 
penalty  was  harsh,  the  Board  found  a 
30-day  suspension  to  be  the  maximum 
reasonable  penalty.  It  reversed  the 
initial  decision  regarding  proof  of  the 
agency’s  charge. 


Sandella  Spears  v.  Depart- 
ment of  Health  and  Human 
Services 

SL07528090010 
July  2,  1984 

6.124,6.1241,6.1242 

Appellant’s  case  presented  the  Board 
with  its  first  opportunity  to  rule  on  a 
petition  filed  under  Title  29  C.F.R.  §613. 
404. 

The  Board  stated  that  the  Equal 
Employment  Opportunity  Commission 
(EEOC)  promulgated  29  C.F.R.  §613.404 
to  clarify  the  appellate  and  review  pro- 
cess for  “mixed  cases.”  The  Board 
explained  that  mixed  cases  were  “per- 
sonnel actions  appealable  to  the  Board 
in  which  the  appellant  alleges  that  a 
basis  for  the  action  was  unlawful 
discrimination.” 

The  Board  discussed  when  a discrimi- 
nation claim  was  not  before  the  Board  in 
an  appeal  but,  instead,  was  pursued  to  a 
final  agency  decision.  In  such  a situa- 
tion, the  Board  explained,  the  regulation 
provided  that  the  final  agency  decision 
should  inform  the  employee  that  he  may 
petition  the  Board  to  review  the  previous 
appellate  decision,  including  the  dis- 
crimination allegations  “raised  with  the 
agency  which  were  not  previously 
decided  on  appeal  by  the  [Board].” 

According  to  the  record,  appellant 
filed  an  appeal  with  the  Board,  and  the 
Board  issued  its  final  decision  in  that 
appeal  on  November  25, 1980.  Appellant 
did  not  allege  discrimination  in  that 
appeal.  However,  appellant  also  pursued 
a discrimination  claim  with  her  agency. 
In  the  final  agency  decision  in  that 
case — issued  on  July  27, 1983 — the 
agency  informed  appellant  that  she 
could  appeal  its  decision  to  the  Board. 
When  appellant  did  so,  the  Board  was 
faced  with  the  issue  of  whether  to  recon- 
sider its  previous  decision  in  appellant’s 
case.  It  declined  to  do  so. 

The  Board  explained  that  according  to 
Title  29  C.F.R.  §613.404,  the  Board  does 
not  have  jurisdiction  to  decide  discrimi- 
nation issues  which  were  not  raised  in 


the  course  of  a proceeding  before  it.  The 
Board  noted  that,  as  set  forth  in  5 U.S.C. 
§7702,  it  would  decide  discrimination 
issues  in  cases  in  which  an  employee 
“alleges  that  a basis  for  the  action 
[taken]  was  discrimination.”  Pointing 
out  that  the  Board  proceeding  in  appel- 
lant’s case  ended  with  the  November  25, 
1980  decision,  the  Board  stated  that 
there  was  no  pending  appeal  and  no 
mixed  case. 

Accordingly,  the  Board  denied  the 
petition  for  review.  The  Board  stated 
that  the  final  agency  decision  could  be 
reviewed  by  EEOC.  It  added  that  appel- 
lant also  had  the  option  of  petitioning  to 
the  U.S.  Court  of  Appeals  for  the  Federal 
Circuit  but  that  the  court  could  only  con- 
sider the  question  of  Board  juris- 
diction— not  the  issue  of  discrimination. 

ATTORNEY  FEES 

David  A.  Barson,  Ralph  E. 
Cabeceiras,  Clyde  R. 

Seckler,  and  Bradley  M. 
Timboe  v.  Department  of 
Transportation,  Federal 
Aviation  Administration 
SE075281F0493ADD, 
SE075281F0501ADD, 

SE075281 F059 1 AD D and 
SE075281F0615ADD 
July  20, 1984 

1.315,  4.310, 8.290, 14.520, 14.524, 14.530, 
14.540 

Initial  decisions  of  January  1983 
affirmed  appellant’s  removal  due  to 
their  participation  in  the  August  1981 
strike  of  air  traffic  controllers,  but  found 
that  the  agency  had  wrongfully  sus- 
pended appellants  during  their  removal 
periods.  When  the  agency  challenged 
these  decisions  in  petitions  for  review, 
the  Board  modified  the  initial  decisions 
only  as  to  the  number  of  days  appellants 
had  been  suspended. 

When  appellants  filed  for  attorney 
fees,  the  presiding  official  awarded  each 
of  the  four  $337.25.  The  agency  there- 
upon petitioned  the  Board  to  review  these 
decisions,  arguing  that  appellants  could 
not  be  considered  prevailing  parties — as 
required  by  statute — since  they  had  been 
removed.  Further,  the  agency  said  that 
such  awards  were  not  in  the  interest  of 
justice,  since  appellants  had,  in  fact, 
taken  part  in  the  strike  which  led  to  the 
constructive  suspensions. 

The  Board  discussed  the  four  criteria 
which  an  appellant  must  meet  to  dem- 
onstrate eligibility  and  entitlement  to 
attorney  fees;  see  5 U.S.C.  §770I(g)(l); 
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Sims  v.  Department  of  the  Navy,  711 
F.2d  1578  (Fed.  Cir.  1983);  Sterner  v. 
Department  of  the  Army,  711  F.2d  1563 
(Fed.  Cir.  1983).  It  said  that  appellants 
had  met  the  prevailing  party  test,  since 
the  constructive  suspensions  had  been 
reversed  and  appellants  placed  in  pay 
status  during  the  relevant  portions  of 
the  notice  periods.  It  stated  that  appel- 
lants need  only  to  prevail  on  a signifi- 
cant portion  of  their  claims.  Appellants 
also  met  the  second  requirement,  that  of 
showing  that  they  had  incurred  such 
fees.  Regarding  the  third  test— an  award 
of  fees  must  in  the  interest  of  justice — 
the  Board  said  that  the  agency  had 
committed  gross  procedural  error  and 
prolonged  the  proceedings  by  adding  an 
unnecessary  additional  cause  of  action 
when  it  refused  to  allow  appellants  to 
return  to  work  without  giving  them  the 
opportunity  to  respond.  Therefore,  an 
award  of  attorney  fees  was  indicated. 
Finally,  regarding  the  requirement  that 
an  award  be  reasonable,  the  Board  said 
it  found  no  basis  to  disturb  the  presiding 
official’s  findings. 

Accordingly,  the  Board  denied  the 
agency’s  petitions  for  review,  affirmed 
the  addendum  decisions  awarding 
attorney  fees,  and  ordered  the  agency  to 
remit  the  fees. 


Loma  E.  Seyler  v.  Office  of 
Personnel  Management 

SF08318310772ADD 
July  12, 1984 

14.510 

Appellant’s  case  was  before  the  Board 
to  consider  the  presiding  official’s  denial 
of  her  request  for  attorney  fees  in  her 
survivor  annuity  appeal. 

The  presiding  official  found  that 
appellant  was  not  entitled  to  an  award 
of  attorney  fees  under  Vergagni  v.  Office 
of  Personnel  Management,  11  MSPB  125 
(1982).  He  held  that  the  Office  of  Per- 
sonnel Management's  (OPM)  decision 
on  an  appellant’s  claim  to  a survivor 
annuity  cannot  be  considered  an 
“agency  action”  under  5 U.S.C.  §7701  (g). 

Appellant  petitioned  for  review,  con- 
tending that  Vergagni  did  not  apply  to 
survivor  annuity  appeals.  The  Board- 
citing  Williams  v.  Office  of  Personnel 
Management,  713  F.2d  1553  (Fed.  Cir. 
1983) — explained  that  in  Vergagni  the 
Court  of  Appeals  did  not  decide  whether 
attorney  fees  may  be  awarded  in  an 
employee-initiated — as  opposed  to  an 
agency-initiated— disability  retirement 
case.  The  Board  noted  that  the  court 
merely  held  that  the  Board  and  the  court 
lacked  jurisdiction  to  consider  a request 


for  attorney  fees  in  disability  retirement 
cases. 

The  Board  explained  that  both  disabil- 
ity retirement  appeals  and  survivor 
annuity  benefit  cases  are  appeals  from 
decisions  made  by  OPM  under  5 U.S.C. 
Chapter  83,  Subchapter  III.  It  stated 
that  under  5 U.S.C.  §8347(d),  it  hears 
both  survivor  annuity  cases  and  disabil- 
ity retirement  cases.  The  Board  noted 
that  in  Williams,  The  court  stated  that  5 
U.S.C.  Chapter  83  includes  no  explicit 
provision  allowing  the  award  of  attor- 
ney fees  against  the  Federal  govern- 
ment. Further,  according  to  the  court, 
the  legislative  history  of  the  Civil  Ser- 
vice Reform  Act  of  1978  provides  no  guid- 
ance in  the  matter  sufficient  to  find  a 
statutory  waiver  of  sovereign  immunity. 

The  Board  found  that  the  court’s  rea- 
soning in  Williams  regarding  disability 
retirement  appeals  and  attorney  fees 
applied  also  to  survivor  annuity  appeals. 
The  Board  concluded,  therefore,  that  it 
lacked  jurisdiction  to  consider  a request 
for  attorney  fees  in  a survivor  annuity 
appeal  such  as  appellant’s.  Accordingly, 
it  affirmed  as  modified  the  addendum 
decision  and  dismissed  appellant’s 
motion  for  attorney  fees. 


DISABILITY  RETIREMENT 

David  F.  Rader  v.  Office  of 
Personnel  Management 

DA831L83 10361 
July  27, 1984 

4.410,  4.411, 15.136, 15.1361, 15.13612, 
15.137 

Appellant  petitioned  the  Board  for 
review  of  the  initial  decision  which  sus- 
tained the  Office  of  Personnel  Manage- 
ment’s (OPM)  reconsideration  decision 
denying  his  disability  retirement  claim. 

In  the  initial  decision,  the  presiding 
official  found  that,  although  appellant — 
a WG-10 — had  established  that  he  was 
disabled,  he  had  declined  a legitimate 
offer  of  reassignment  to  a WG-6  position 
with  retained  pay,  and  was  not,  there- 
fore, entitled  to  disability  retirement. 

Among  the  contentions  in  the  petition 
for  review  was  that  the  agency  offer  was 
not  in  accordance  with  5 U.S.C.  §8337(a), 
and  therefore  that  appellant  properly 
rejected  it. 

Granting  the  petition,  the  Board  said 
that,  pursuant  to  5 U.S.C.  §8337(a), 
appellant  must  be  found  to  be  entitled  to 
disability  retirement  if  he  was  not  quali- 
fied for  reassignment  to  a vacant  posi- 
tion at  the  same  grade  or  level.  In  dis- 
cussing appellant’s  rejection  of  the  job 
offer,  the  Board  said  that  placing  appel- 


lant in  the  WG-6  position  would  not  have 
been  a “reassignment”  but  rather  a 
“demotion.”  It  also  pointed  out  that 
although  retained  pay  would  at  first  pre- 
serve the  same  pay  level,  appellant’s 
wages  would  later  be  reduced  under  the 
provisions  of  the  pay  retention  statute,  5 
U.S.C.  §5363.  It  pointed  to  guidance  set 
forth  by  OPM  in  the  Federal  Personnel 
Manual  Supplement  that  “. . . (A)n 
employee  may  decline  an  offer  of  a posi- 
tion at  a lower  grade  or  pay  level . . . 
without  affecting  his/her  eligibility  for 
disability  retirement.” 

The  Board  found  that  the  presiding 
official  erred  in  finding  that  appellant 
was  ineligible  for  disability  retirement 
because  he  rejected  the  WG-6  job,  re- 
versed the  initial  decision,  and  granted 
appellant’s  disability  retirement 
application. 

REDUCTION  IN  FORCE 

Wayne  P.  Billings  v.  Tennes- 
see Valley  Authority 

AT035 182 10964 
July  6, 1984 

8.340, 12.130, 12.232 

The  agency  separated  appellant  from 
his  position  of  equipment  mechanic 
through  reduction  in  force  (RIF)  proced- 
ures. Appellant  thereafter  appealed  to 
the  Board’s  regional  office,  contending 
that  the  agency  should  have  afforded 
him  veterans  preference  in  taking  the 
RIF  action. 

The  presiding  official  sustainted  the 
agency’s  action.  He  found  that  the 
agency  had  initiated  the  RIF  for  a legit- 
imate reason:  lack  of  work.  Moreover 
noting  that  appellant’s  military  pension 
was  based  on  20  years  of  military  ser- 
vice, the  presiding  official  found  that 
appellant  was  not  entitled  to  veterans 
preference  for  purposes  of  the  RIF. 

Appellant  filed  a petition  for  review, 
questioning  the  presiding  official’s 
interpretation  of  5 U.S.C.  §3501(a)(3). 

The  Board  explained  that  under  5 U.S.C. 
§3501(a)(3),  “a  preference  eligible 
employee  who  is  a retired  member  of  a 
uniformed  service  is  considered  a prefer- 
ence eligible-  only  if . . . his  service  does 
not  include  20  or  more  years  of  full-time 
active  service . . . but  not  including  peri- 
ods of  active  duty  for  training.” 

According  to  the  record,  appellant 
served  in  the  military  for  18  years,  7 
months,  and  23  days.  The  Board  noted 
that  appellant’s  pension  was  based  on 
20  years  of  military  service  because 
appellant  was  credited  with  “construc- 
tive time” — time  not  actually  served  but 
credited  as  a bonus  for  certain  actions 
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considered  beneficial  to  the  nation.  The 
record  also  indicated  that  appellant 
received  substantial  training  while  in 
the  military. 

The  Board  addressed  the  presiding 
official's  conclusion  that  in  enacting  5 
U.S.C.  §3501,  Congress  intended  to  elim- 
inate the  preference  rights  of  retired  mil- 
itary personnel.  The  Board  disagreed 
with  such  interpretation,  stating  that 
the  statute  clearly  eliminated  preference 
only  for  those  with  20  or  more  years  of 
active  military  service,  exclusive  of 
training. 

Finding  that  appellant’s  service  did 
not  amount  to  20  years  of  full-time  active 
service,  since  his  constructive  time  did 
not  constitute  full-time  duty,  the  Board 
concluded  that  appellant  was  improp- 
erly denied  veterans  preference.  The 
Board  therefore  reversed  the  initial  deci- 
sion. It  ordered  the  agency  to  cancel 
appellant’s  separation  and  to  reinstate 
him  in  the  same — or  a similar — position. 


Garrett  V.  Coleman  v. 
Department  of  Education 

DC03518210334 
July  3, 1984 

12.110, 12.150, 12.210,  12.220, 12.221, 
12.231,12.530,12.561 

Appellant,  a program  analyst,  was 
reduced  in  grade  from  GS-15  to  GS-14  as 
a result  of  reduction  in  force  (RIF)  proce- 
dures. When  appellant  appealed  to  the 
Board’s  regional  office,  the  presiding 
official  sustained  the  agency’s  action. 

Appellant  petitioned  for  review.  Citing 
incidents  involving  appellant’s  request 
that  the  agency  review  his  performance 
appraisal  and  a disagreement  over 
changes  in  a position  description,  appel- 
lant claimed  that  the  agency’s  action 
was  against  him  personally  and  was 
therefore  retaliatory.  Accordingly, 
appellant  asserted  that  the  agency 
should  have  taken  its  action  under 
adverse  action  procedures  rather  than 
RIF  procedures. 

The  Board  considered  appellant’s  con- 
tentions, but  found  no  link  between  the 
matters  appellant  mentioned  and  the 
RIF  action.  Instead,  the  Board  found 
that  the  RIF  action  was  tied  to  the  estab- 
lishment of  the  Department  of  Educa- 
tion and  appellant’s  subsequent 
assignment  to  that  organization.  The 
Board  therefore  agreed  with  the  presid- 
ing official’s  finding  that  appellant’s 
former  position  was  abolished  as  a result 
of  these  occurrences  and  that  RIF 
procedures— rather  than  adverse  action 
procedures — were  appropriate. 

Appellant  also  objected  to  the  competi- 
tive area  in  which  his  position  was 


placed.  He  argued  that  the  competitive 
area  was  too  small  and  was  not  suffi- 
ciently independent  of  the  other  offices 
in  the  agency  to  qualify  as  a separate 
competitive  area. 

Citing  chapter  351  of  the  Federal  Per- 
sonnel Manual  (FPM),  the  Board 
explained  that  an  agency’s  activities 
may  be  separate  competitive  areas  if 
each  is  1)  under  a separate  administra- 
tive authority;  2)  independent  of  others 
in  operation,  staff,  work  functions,  and 
personnel  administration;  and  3)  separ- 
ately organized  and  clearly  distin- 
guished from  the  others. 

The  Board  noted  that  in  appellant’s 
case,  his  competitive  area  consisted  of 
the  Deputy  Undersecretary  for  Plan- 
ning, Budget,  and  Evaluation  and  all 
offices  and  employees  reporting  to  that 
deputy.  Appellant  specifically  chal- 
lenged the  Deputy  Undersecretary’s 
authority  to  take  personnel  actions, 
asserting  that  instead,  such  authority 
was  held  by  a personnel  office  which 
also  served  agency  offices  in  other  com- 
petitive areas. 

The  Board  stated  that  “appellant’s 
contention  evidently  is  equivalent  to  an 
argument  that  one  organization  cannot 
be  in  a separate  competitive  area  from 
another  if  the  two  share  a common  per- 
sonnel office.”  It  noted  that  even  though 
“administrative  authority”  and  “per- 
sonnel administration”  were  not  defined 
in  the  FPM  instructions,  the  context  in 
which  the  words  appear  denotes  “the 
authority  to  make  decisions  to  establish 
or  abolish  positions,  to  assign  duties, 
and  to  take  personnel  actions,  rather 
than  the  authority  to  issue  the  docu- 
ments by  which  these  decisions  are 
effected.” 

The  Board  explained  that  an  organi- 
zation’s authority  to  make  personnel 
decisions  is  defined  according  to  the 
functions  assigned  to  the  organization, 
while  a personnel  office’s  authority  to 
issue  personnel  documents  is  defined— 
as  in  appellant’s  case — by  geographic  or 
other  factors.  The  Board  stated  that  in 
the  interest  of  minimizing  the  disruptive 
effects  a RIF  has  on  an  agency,  it  would 
be  more  efficient  to  confine  the  effects  of 
abolishing  a position  to  a competitive 
area  authorized  to  make  substantive 
personnel  decisions  than  to  an  area 
authorized  to  issue  personnel 
documents. 

The  Board  added  that  5 C.F.R. 

§351. 402(b)  provides  that  a competitive 
area  meets  the  regulatory  standard 
“when  it  covers  a primary  subdivision  of 
an  agency  in  the  local  commuting  area.” 
The  Board  concluded  that  an 
organization— such  as  appellant’s — 
headed  by  a deputy  undersecretary  was 
a primary  subdivision”  of  the  agency. 

It  therefore  found  that  the  Office  of 


Planning,  Budget,  and  Evaluation  was 
not  too  narrow  a competitive  area. 

Appellant  also  contended  that  he 
should  have  been  able  to  displace 
employees  in  his  retention  subgroup  who 
had  lower  standing  on  the  retention  reg- 
ister and  who  were  in  positions  for 
which  appellant  qualified.  If  regulations 
did  not  provide  for  such  assignment 
rights,  he  added,  they  violated  5 U.S.C 
§3502.  The  Board  noted  that  5 U.S.C. 
§3502  provides  for  regulations— for  the 
release  of  competing  employees  in  a 
RIF— which  would  give  “due  effect”  to 
tenure  of  employment,  military  prefer- 
ence, length  of  service,  and  performance 
ratings. 

Citing  Hilton  v.  Sullivan,  334  U.S.  323, 
335(1948),  appellant  specifically  argued 
that  regulations  did  not  give  “due  effect” 
to  his  length  of  service.  The  Board 
pointed  out  that  Hilton  involved  a sta- 
tute different  from  the  one  at  issue  here. 
It  further  noted  that  the  regulations  pro- 
ceeding from  5 U.S.C.  §3502  include  pro- 
visions for  the  release  of  employees  from 
their  competitive  level  in  an  order  based 
on  their  retention  subgroup  (based  on 
tenure  and  military  preference)  and — 
within  each  subgroup— based  on  length 
of  service  and  performance  rating.  The 
Board  stated  that  it  saw  no  basis  in  Hil- 
ton or  elsewhere  for  concluding  that  the 
regulations  were  insufficient  to  give 
“due  effect”  to  the  factors  listed  under  5 
U.S.C.  §3502(a).  * 

The  Board  also  addressed  appellant’s 
claim  that  the  presiding  official  wrongly 
concluded  that  regulations  required  the 
agency  to  place  supervisors  and 
managers — such  as  appellant — in 
separate  competitive  levels.  The  Board 
agreed  with  appellant  but  noted  that 
regulations  required  competitive  levels 
to  include  “all  positions  in  a competitive 
area  and  in  the  same  grade  or  occupa- 
tional level  which  are  sufficiently  alike 
in  qualification  requirements,  duties, 
responsibilities,  pay  schedules,  and 
working  conditions.”  The  Board  stated 
that  although  separate  competitive  lev- 
els for  supervisors  and  managers  were 
not  required,  they  were  appropriate 
when  they  met  the  specified  criteria. 

The  Board  considered  appellant’s 
argument  that  his  position  should  have 
been  place  in  the  same  competitive  level 
as  GM-345  supervisory  positions.  It 
stated  that  although  the  supervisory 
positions  might  be  similar  enough  to 
appellant’s  to  be  included  in  the  same 
occupational  series,  the  qualification 
requirements  for  the  supervisory  posi- 
tions differed  in  that  they  included  the 
responsibility  to  supervise  other 
employees.  The  Board  therefore  affirmed 
the  initial  decision  as  modified. 
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Walter  Seidel  v.  Department 
of  Agriculture 

AT035 182 11350 
July  20, 1984 

4.320,  4.412, 10.1215, 12.130, 12.300 

After  the  presiding  official  sustained 
the  agency’s  removal  of  appellant 
through  reduction  in  force  (RIF)  proce- 
dures, appellant  petitioned  the  Board  for 
review.  In  her  decision,  the  presiding 
official  not  only  found  that  the  agency 
had  correctly  conducted  the  RIF,  which 
was  due  to  a reorganization,  but  that 
appellant  had  not  shown  how  an  alleged 
transfer  of  function  in  1981  could  be 
adjudicated  under  RIF  regulations 
governing  the  agency  in  1982.  She 
found,  further,  that  even  if  a transfer  of 
function  took  place  in  1981,  the  agency 
did  not  conduct  a RIF  in  that  connec- 
tion, and  the  transfer  had  not  adversely 
affected  appellant  since  he  was  still  per- 
forming the  functions  of  his  position  a 
year  later. 

But  in  petitioning,  appellant  said  that 
the  presiding  official  was  wrong  in  find- 
ing that  he  was  not  adversely  affected. 
Therefore,  he  was  unable  to  show  how 
his  later  removal  resulted  from  a misin- 
terpretation of  the  transfer  of  function 
regulations.  He  said  that  he  was  separ- 
ated as  a direct  result  of  the  function 
transfer  between  the  Savannah,  Georgia 
and  Mobile,  Alabama  offices  in  1981, 
and  therefore  was  eligible  to  challenge 
the  agency’s  application  of  the  RIF 
regulations. 

The  Board  granted  the  petition  for 
review,  and  discussed  the  meaning  of 
“function”  and  the  transfer  of  function. 
Under  5 C.F.R.  §351.302(c)  there  is  no 
employee  right  to  transfer  with  the  func- 
tion unless  the  alternative  in  the  compet- 
itive area  losing  the  function  is  separa- 
tion (as  in  this  case)  or  demotion.  More- 
over, there  is  no  appeal  right  to  the 
Board  from  a transfer  of  function  per  se. 
Only  an  adverse  action  or  RIF  action 
resulting  from  the  transfer  would  be 
appealable. 

The  Board  found  the  record  unclear  as 
to  whether  or  not  the  1981  exchange 
between  the  Savannah  and  Mobile  offi- 
ces was  a part  of  the  reorganization 
resulting  in  the  1982  RIF. 

Further,  the  Board  found  that  the  pre- 
siding official  was  wrong  to  decide  there 
was  no  connection  between  the  agency 
action  in  1981  and  appellant’s  RIF  in 
1982  after  disallowing  appellant  the 
opportunity  to  prove  such  a connection. 

The  Board  also  said  that  the  time 
which  elapsed  between  the  agency 
action  in  1981  and  appellant’s  RIF  was 
not  dispositive  of  the  issue,  and  that  the 
fact  that  appellant  had  continued  to  per- 


form the  full  range  of  duties  after  the 
reorganization  could  not  be  presumed  to 
be  probative,  but  was  subject  to  proof.  It 
also  pointed  out  that  this  appeal  was 
appellant’s  first  opportunity  to  present 
evidence  contesting  application  of  the 
transfer  of  function  regulations. 

Saying  that  appellant  was  improperly 
denied  the  opportunity  to  identify  the 
alleged  impropriety  in  the  application  of 
the  transfer  of  function  portions  of  the 
RIF  procedures— so  the  agency  could 
fully  address  the  contested  matters  in  its 
presentation— the  Board  vacated  the 
initial  decision  and  remanded  the  case  to 
the  regional  office  for  further  adjudica- 
tion consistent  with  this  opinion. 

Thelma  E.  Tucker  v.  Consu- 
mer Product  Safety 
Commission 

SF03518210292 
July  6, 1984 

8.390, 10.13222, 12.110, 12.220 

The  agency  petitioned  the  Board  to 
review  the  initial  decision  which  had 
reversed  the  reduction  in  force  (RIF) 
separating  appellant,  a GS-11,  from  her 
part-time  (24  hours  per  week)  job.  The 
presiding  official  found  that  the  agency 
was  in  error  when  it  offered  a vacant 
part-time  position  to  a full-time  employee 
instead  of  offering  it  to  appellant. 

In  its  petition,  the  agency  repeated  its 
argument  made  before  the  presiding 
official  that  appellant’s  position  was 
abolished,  and  that  appellant  was  prop- 
erly separated  since  there  was  no  other 
part-time  job  to  which  she  had  assign- 
ment rights. 

The  Board  found  that,  as  the  result  of 
a reorganization,  the  agency  had 
allegedly  abolished  appellant’s  position, 
and  set  up  a GS-11  position  at  32  hours 
per  week.  It  offered  this  allegedly  new 
position  to  an  employee  who  had  been 
released  from  his  competitive  level  as  a 
full-time  GS-11.  Appellant’s  position  and 
the  “new  position”  differed  only  in  that 
the  new  job  required  eight  more  hours 
per  week. 

In  reviewing  the  relevant  regulations 
for  part-time  employment,  which  is 
defined  as  regularly  scheduled  work  of 
from  16  to  32  hours  per  week,  the  Board 
said  that  differences  in  work  schedules 
among  part-time  employees  do  not  con- 
stitute a basis  for  establishing  separate 
competitive  levels.  The  Board  found  that 
appellant’s  position  was  not  abolished 
and  that  the  positions — appellant’s 
former  position  and  the  new  job — were 
interchangeable.  It  ruled  that  the 
agency  circumvented  the  RIF  regula- 
tions in  separating  appellant,  that  her 


job  had  not  been  abolished,  and  that 
she — therefore — was  entitled  to  retain  it. 
Further,  the  Board,  said  since  appellant 
had  higher  retention  standing,  the  other 
employee  who  had  been  offered  the  job 
had  no  assignment  rights  to  appellant’s 
position. 

The  Board  affirmed  the  initial  deci- 
sion as  modified  by  this  opinion  and 
order. 

Ronald  L.  Young,  John  J. 
Shelstad,  and  Keith  A.  Wat- 
son v.  Department  of  the 
Interior 

SE03518310198,  SE03518310078, 
and  SE03518310077 
July  3, 1984 

12.130, 12.210, 12.530 

Appellants  alleged  that  the  agency 
violated  law  and  regulations  in  conduct- 
ing the  reduction  in  force  (RIF)  which 
separated  them  from  the  positions  of 
helicopter  pilots  at  the  Boise  Inter- 
agency Fire  Center  (BIFC).  After  the 
presiding  official  sustained  the  agency 
action,  appellants  petitioned  the  Board 
for  review  which  was  granted. 

One  of  appellants’  chief  arguments 
was  that  the  competitive  area  of  the  RIF 
was  too  narrow  . . . that  other  offices 
should  have  been  included.  To  support 
this,  they  referred  to  testimony  which 
established  that  BIFC  and  another 
office  (Office  of  Aircraft  Services  (OAS)) 
shared  the  same  director,  and  that  the 
Denver  Service  Center  (DSC)  handled 
BIFC  personnel  issues,  allegations 
which  the  presiding  official  did  not  spe- 
cifically address. 

In  its  analysis,  the  Board  said  that 
OAS  and  BIFC  actually  operated  inde- 
pendently of  each  other.  Moreover,  it 
found  that  OAS  and  BIFC  were  under 
different  agency  structures,  that  is,  OAS 
was  under  the  Secretary  of  Interior’s 
control,  while  BIFC  was  part  of  the 
Bureau  of  Land  Management  (BLM). 
The  record  showed  that  DSC  performed 
personnel  functions  for  all  BLM  units, 
but  that  it  was  the  BFIC  director  who 
requested  the  RIF. 

It  was  the  Board’s  finding  that  the 
preponderance  of  evidence  established 
that  the  agency  clearly  intended  that 
BIFC  operate  separately,  and  that 
appellants  failed  to  rebut  the  agency’s 
showing  that  BIFC  properly  comprised  a 
separate  competitive  area  for  RIF  pur- 
poses. 

The  Board  found  that  the  agency 
showed  that  even  though  DSC  had  cer- 
tain personnel  responsibilities  for  BIFC, 
BIFC  was,  nevertheless,  a distinguish- 
able entity,  independent  of  DSC  or  any 


6 


other  BLM  unit.  The  fact  that  DSC  had 
certain  personnel  responsibilites  for 
other  BLM  units  indicates  that  the 
agency’s  use  of  DSC  to  perform  person- 
nel functions  was  merely  a discretionary 
operational  decision  and  was  not 
intended  to  include  DSC  and  the  units  it 
served  in  a single  competitive  area.  The 
Board  also  found  that  the  evidence  of 
record  did  not  support  a finding  that, 
except  for  performing  some  of  the  per- 
sonnel functions  of  these,  DSC  had  any 
other  administrative  authority  over 
these  units.  Moreover,  although  FPM 
Chapter  351,  subchapter  2-2(b)  considers 
the  existence  of  an  independent  person- 
nel administration  as  an  indication  that 
an  agency  unit  comprises  a separate 
competitive  area,  that  provision  does  not 
require  “absolute”  personnel 
independence. 

RESTORATION  TO  DUTY 

Salvatore  Emelio  v.  U.S. 
Postal  Service 

DC035381 10880 
July  9, 1984 

8.420,  8.4212,8.423,8.424 

Appellant’s  case  was  before  the  Board 
to  consider  the  agency’s  refusal  to  re- 
store him  to  his  position  as  a postal  ser- 
vice distribution  clerk.  Although  appel- 
lant recovered  from  a compensable 
injury  more  than  one  year  after  his  com- 
pensation benefits  commenced,  the 
agency  denied  his  request  for  reemploy- 
ment due  to  his  excessive  absenteeism. 

When  appellant  appealed  to  the 
Board’s  regional  office,  the  presiding 
official  found  that  excessive  absentee- 
ism was  a legitimate  reason  for  disquali- 
fying a request  for  restoration.  He  there- 
fore sustained  the  agency’s  decision. 
Appellant  petitioned  for  review,  contend- 
ing that  the  agency  disqualified  him 
from  reemployment  based  on  his  use  of 
approved  leave. 

Citing  Raicovich  u.  U.S.  Postal  Ser- 
vice, 675  F.2d  417  (D.C.  Cir.  1982),  the 
Board  explained  that  priority  considera- 
tion for  employment  requires  that  an 
employee  in  good  standing  at  the  time  of 
his  injury  be  placed  on  a priority  list  and 
reemployed  when  vacancy  occurs  unless 
the  employee  has  engaged  in  egregious 
conduct.  The  Board  added  that  the  court 
specifically  disapproved  of  an  agency 
considering  an  employee’s  unsatisfac- 
tory service  where  that  service  would  not 
have  resulted  in  dismissal  had  the 
employee  not  been  injured. 

The  Board  noted  that  appellant  had  a 
series  of  unscheduled  absences  from 
1 973  through  1976  and  that  the  agency 


formally  discussed  appellant’s  leave 
problem  with  him  in  November  1973  and 
issued  appellant  a disciplinary  letter  in 
December  1975.  The  Board  noted,  how- 
ever, that  appellant  had  no  disciplinary 
charge  pending  at  the  time  of  his  dis- 
abling injury. 

The  Board  found  that  appellant’s  use 
of  approved  leave  for  unscheduled 
absences  did  not  constitute  egregious 
behavior  and  that  the  agency  therefore 
erred  in  disqualifying  appellant  from 
reemployment.  It  explained  that  in 
appealing  the  agency’s  denial  to  the 
Board,  appellant  was  required  to  show 
that  he  was  denied  restoration  because 
another  person  was  employed  instead. 
The  Board  noted  that  appellant  had 
submitted  a list  of  persons  he  contended 
were  hired  for  positions  equivalent  to  his 
former  position  from  July  1976  through 
January  1980. 

Noting  that  appellant  did  not  request 
restoration  until  October  27,  1980,  the 
Board  found  that  the  agency  had  to 
grant  appellant  priority  consideration 
only  after  that  date  and  restore  him  to 
his  former  position  or  an  equivalent  one 
as  soon  thereafter  as  vacancies  arose. 
Therefore,  the  Board  reversed  the  initial 
decision  and  ordered  the  agency  to  rein- 
state appellant. 


Gerald  E.  Phillips  v.  Depart- 
ment of  Transportation 

DE 035382 10033 
July  17, 1984 

8.292,  8.4212,  8.424,  8.425, 10.13222, 
15.120 

Appellant’s  appeal  to  the  regional 
office  contended  that  the  agency  had 
improperly  restored  him  to  duty  follow- 
ing his  recovery  from  a compensable 
injury.  The  presiding  official  found  that 
appellant’s  reemployment  right  con- 
sisted only  of  priority  consideration 
under  5 C.F.R  §353.307  and  Part  330, 
and  that  the  agency  had  fulfilled  its 
obligation. 

Among  appellant’s  contentions  in  his 
petition  to  the  Board  for  review  was  that 
the  presiding  official  was  wrong  in  find- 
ing that  the  agency  was  not  required  to 
grant  him  ongoing,  priority  considera- 
tion for  a supervisory  GS-15  position. 
The  Board  granted  the  petition  for 
review. 

When  he  become  medically  disquali- 
fied in  March  1976,  appellant  was  a 
supervisory  air  traffic  control  specialist, 
GS-14.  In  October  1981  he  was  found  to 
be  fully  recovered  and  reemployable.  In 
his  application  for  restoration,  appellant 
asked  for  priority  consideration  for  re- 
storation to  his  former  position  which 
had  been  upgraded  to  a GS-15. 


The  agency  offered  him  three  jobs — all 
nonsupervisory — at  the  GS-14,  GS-13, 
and  GS-12  levels.  Appellant  took  the  GS- 
13  position. 

In  its  review,  the  Board  found  the  pre- 
siding official’s  interpretation  of  the 
regulation  to  be  unnecessarily  narrow: 
He  had  said  that  the  agency  need  only 
follow  the  requirements  of  5 C.F.R, 
§353.307,  while  appellant  said  that  he 
was  entitled  to  consideration  under  the 
entire  subpart. 

The  Board  went  on  to  say  that  it  was 
clear  that  appellant  had  no  absolute 
right  to  reemployment  in  his  former 
position  since  his  recovery  period 
exceeded  one  year.  Appellant's  right  to 
reemployment  upon  recovery  accrues 
under  5 U.S.C  §8151  and  is  limited  to 
priority  consideration.  But  the  Board 
said  that,  unlike  the  presiding  official,  it 
did  not  see  this  as  limiting  the  priority 
consideration  of  an  employee  whose  re- 
covery takes  longer  than  one  year.  The 
Board  said  that  the  rights  of  employees 
who  have  entitlement  to  restoration — 
such  as  appellant — are  the  same  with 
respect  to  the  positions  to  which  their 
right  extends,  regardless  of  whether 
they  are  unconditionally  entitled  to  re- 
storation or  only  to  priority  consid- 
eration. 

Under  5 C.F.R  §353. 201(b),  where  a 
position  is  upgraded  during  employee 
absence  due  to  injury  of  military  duty, 
the  returning  employee  is  to  be  placed  in 
that  position.  The  Board  said  that 
nothing  in  5 C.F.R.  §353.307  suggests 
that  §353. 201(b)  does  not  apply  to 
employees  whose  recovery  takes  longer 
than  one  year. 

Accordingly,  the  Board  held  that  an 
employee  whose  recovery  takes  longer 
than  one  year  is  entitled  to  priority  con- 
sideration for  a position  at  a higher 
grade  than  the  one  he  or  she  left  where 
the  employee’s  position  has  been 
upgraded  during  the  absence.  The  Board 
found  that  the  agency  erred  in  limiting 
appellant's  consideration  to  the  GS-14 
level,  and  that  the  agency  failed  to  show 
that  it  mad^  all  reasonable  efforts  to 
place  and  give  appellant  priority  consid- 
eration for  a supervisory  position  as 
required  in  5 U.S.C.  §8151(b)(2). 

Further,  it  noted  that  nothing  in  the 
legislation  or  the  implementing  regula- 
tions indicate  that  an  agency  may  limit 
consideration  to  the  region  in  which  the 
employee  was  formerly  located.  How- 
ever, the  agency  had  so  constricted 
appellant’s  consideration,  although 
there  were  positions  available  nation- 
wide at  the  GS-14  and  GS-15  levels. 

Therefore,  the  Board  reversed  the 
initial  decision  and  did  not  sustain  the 
agency  action  denying  appellant  prior- 
ity consideration  at  the  GS-15  level.  It 
ordered  the  agency  to  give  appellant 
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priority  consideration  for  supervisory  air 
traffic  control  specialist  at  the  GS-15 
level,  not  restricted  to  his  original 
location. 

RETIREMENT 


John  D.  Bell  v.  Office  of  Per- 
sonnel Management 

AT083 184 10050 
July  12, 1984 

8.230, 15.110, 15.121 

Appellant  petitioned  the  Board  to 
review  the  presiding  official’s  decision 
which  sustained  the  Office  of  Personnel 
Management’s  (OPM)  denial  of  his 
application  for  optional  retirement 
under  5 U.S.C.  §8336(c)(l).  When  he  ap- 
plied, appellant  was  more  than  50  years 
old,  and  had  completed  20  years  of  Fed- 
eral service  as  a civilian.  The  remainder 
was  military  service  which  the  agency 
and  the  presiding  official  found  uncred- 
itable  toward  the  necessary  minimum  of 
20  years. 

Among  appellant’s  arguments  were: 
Congressional  intent  in  enacting  5 
U.S.C  §8336(c)  was  to  encourage  older 
law  enforcement  personnel  to  retire;  that 
he  had  completed  the  five  years  of  civ- 
ilian service  required  for  retirement  from 
civil  service;  that  he  had  indicated  his 
intention  to  waive  a military  annuity 
and  to  deposit  in  the  civil  service  retire- 
ment fund  the  amount  covering  the 
period  of  service  for  which  no  retirement 
deductions  were  withheld  from  his 
salary;  and  that  these  actions  would 
eliminate  the  possibility  of  his  receiving 
both  military  and  civil  service  annuities 
based  on  his  military  service. 

The  Board  noted  that  the  record  sup- 
ported the  agency’s  position  that  appel- 
lant’s military  service  as  a law  enforce- 
ment officer  may  not  be  credited  toward 
the  minimum  service  requirements  of  5 
U.S.C.  §8336(c)(l)  and  that  20  years  of 
civilian  service  in  that  capacity  are 
required. 

Further,  the  Board  said  that  the  plain 
language  of  the  relevant  statutory  pro- 
visions indicated  no  Congressional 
intent  to  extend  early-retirement  bene- 
fits to  all  law  enforcement  officers  over 
the  age  of  50,  or  even  to  extend  them  to 
all  employees  whose  military  and  civ- 
ilian service  as  law  enforcement  officers 
totaled  20  years.  It  said  that  his  willing- 
ness to  waive  his  military  retirement 
pay  and  to  make  additional  deposit  to 
the  civil  service  fund  did  not  change  the 
fact  that  appellant  had  not  completed 
the  minimum  service  requirements  for 
optional  retirement. 


The  Board  denied  the  petition  for 
review. 

SUITABILITY 

Joseph  D.  Caruso,  Darryl  C. 
Crank,  Ronald  E.  Oswill, 
Ralph  W.  Greer,  and  Dana 
E.  Lilja  v.  Office  of  Person- 
nel Management 
SF07318210987,  SF07318210986, 
SF07318210985,  SF07318211048, 
SF07318211047 
July  17, 1984 

1.315,  4.270,  4.320,  8.290, 10.134, 10720, 
17.100,17.120,17.180,  17.181,  17.182, 
17.210, 17.310 

In  this  case,  the  Office  of  Personnel 
Management  (OPM)  had  determined 
that  the  five  named  above  were  unsuita- 
ble for  certain  flight  controller  positions. 
The  presiding  official’s  initial  decisions 
reversed  the  OPM  decisions  regarding 
Greer,  Oswill  and  Lilja,  and  affirmed  the 
negative  determinations  given  Caruso 
and  Crank.  OPM  then  petitioned  for 
review  of  the  first  three,  and  Caruso  and 
Crank  also  petitioned  for  review. 

Appellants  are  former  air  traffic  con- 
trollers (ATC)  who  were  removed  for 
unauthorized  absence  during  and  par- 
ticipation in  the  August  1981  strike. 

When  they  applied  for  ATC  positions  at 
the  Pacific  Missile  Test  Center  (PMTC) 
in  California,  the  agency  sent  their 
applications  to  OPM  for  suitability 
determinations.  This  was  in  accordance 
with  FPM  Bulletin  No.  731-6,  January  6, 
1982,  based  on  President  Reagan's 
December  9, 1981  “Statement  on  Federal 
Employment  of  Discharged  Air  Traffic 
Controllers”  and  accompanying  direc- 
tive to  OPM.  The  directive  said  that  dis- 
charged controllers  could  apply  for  Fed- 
eral jobs  “outside  the  scope  of  their 
former  employing  agency,”  the  Federal 
Aviation  Administration  (FAA),  and 
directed  OPM  to  decide  on  applicants' 
suitability  in  accordance  with  5 C.F.R. 
Part  731. 

OPM’s  initial  and  reconsidered  deter- 
minations found  appellants  unsuitable, 
due  to  participation  in  the  1981  strike 
and  the  sensitivity  of  the  positions.  It  took 
into  account  the  fact  that  the  controllers 
at  this  Department  of  Defense  tower 
interfaced  with  the  FAA  controllers  at 
the  other  facilities. 

In  his  review,  the  presiding  official 
first  found  that  appellants  were  collater- 
ally estopped  from  denying  that  they 
unlawfully  took  part  in  the  1981  strike 
because  a final  Board  decision  had 
affirmed  their  removal  for  this  reason. 


He  then  concluded  that,  based  on  the 
presidential  statement  and  directive, 
appellants  were  not  barred  from  non- 
FAA  agencies. 

Regarding  individual  suitability 
determinations,  while  agreeing  as  to  the 
seriousness  of  appellants’  strike  partici- 
pation and  the  sensitivity  of  the  PMTC 
positions,  the  presiding  official  said  that 
OPM  was  wrong  in  not  taking  into 
account  other  considerations  listed  in  5 
C.F.R.  §731. 202(c),  such  as  the  circum- 
stances surrounding  the  conduct  and 
any  evidence  of  rehabilitation.  He  found 
however,  that  his  de  novo  review  of  all 
relevant  evidence  cured  this  error.  He 
concluded  that  only  Greer,  Oswill  and 
Lilja  had  presented  enough  evidence  to 
show  that  negative  suitability  determi- 
nations did  not  promote  the  efficiency  of 
the  service  as  required  by  5 C.F.R. 
§731.201. 

In  its  petition  for  review,  OPM 
objected  to  the  presiding  official’s  inter- 
pretation, contending  that  the  Presi- 
dent’s statement  and  directive  only  per- 
mitted appellants  to  apply  for  positions 
“outside  the  scope”  of  the  FAA.  It  con- 
tended that  these  PMTC  jobs,  since  they 
required  significant  interface  with  FAA 
controllers,  were  “within  the  scope"  of 
FAA’s  work. 

The  Board  said  that  in  light  of  the 
seriousness  of  appellants’  strike  partici- 
pation, and  the  sensitive  nature  of  the 
PMTC  position  in  view  of  its  interrela- 
tionship with  FAA  controllers,  OPM  had 
presented  preponderant  evidence  justify- 
ing its  negative  suitability  determina- 
tions, and  concurred  with  OPM  that  its 
suitability  disqualification  promotes  the 
efficiency  of  the  service.  The  Board  re- 
versed the  initial  decisions  with  respect  to 
Oswill,  Greer  and  Lilja  and  affirmed  as 
modified  the  decisions  with  respect  to 
Caruso  and  Crank,  thus  sustaining 
OPM’s  negative  suitability  determina- 
tions for  each  appellant. 


VOLUNTARY  EXPEDITED 
APPEALS  PROCEDURE 

Marx  A.  Flournoy  v.  U.S. 
Postal  Service 

CH07528410450 
July  17, 1984 

The  agency  removed  appellant,  a city 
carrier,  for  tardiness.  Appellant  admit- 
ted to  being  tardy  but  argued  that  the 
agency  had— or  should  have— granted 
him  leave  on  the  four  occasions  in 
question. 

Citing  Holt  u.  Department  of  the 
Navy,  5 MSPB  453  (1981),  the  presiding 
official  explained  that  when  an  agency 


8 


takes  an  action  based  on  a charge  of 
AWOL  because  of  a denial  of  leave,  the 
Board  must  consider  whether  the  denial 
of  leave  was  reasonable. 

Appellant’s  supervisor  testified  that 
appellant  did  fill  out  forms  requesting 
leave  for  the  four  occasions  of  tardiness 
but  that  he  disapproved  these  requests, 
finding  them  unsubstantiated.  Although 
the  supervisor  could  not  remember 
whether  he  informed  appellant  that  his 
absences  had  to  be  substantiated  by 
documentation,  he  stated  that  on  each 
occasion  he  told  appellant  that  his  leave 
was  denied.  The  supervisor  asserted  that 
appellant  was  chronically  tardy. 

Appellant  claimed  that  his  supervisor 
never  told  him  that  his  leave  was  denied 
and  that  he  only  learned  of  it  when  he 
received  notice  of  his  proposed  removal. 
The  presiding  official  found  this  argu- 
ment unpersuasive  since  appellant's 
hours  of  AWOL  would  have  been 
reflected  in  his  decreased  earnings  for 
those  periods. 

The  presiding  official  stated  that 
appellant's  supervisor  may  never  have 
asked  appellant  to  substantiate  his 
excuses  for  tardiness.  However,  even 
when  appellant  had  the  opportunity  to 
present  his  case  to  the  Board,  he  failed  to 
offer  any  evidence  to  support  his  absen- 
ces. Concluding  that  the  agency’s  denial 
of  appellant’s  leave  was  proper,  the  pre- 
siding official  sustained  the  AWOL 
charge. 

As  to  whether  the  removal  penalty 
was  reasonable,  the  presiding  official 
noted  that  appellant  had  a substantial 
disciplinary  record,  including  several 
suspensions  for  offenses  ranging  from 
tardiness  to  intoxication  on  duty. 
Although  appellant  questioned  the  con- 
sideration of  disciplinary  actions  which 
occurred  several  years  ago,  the  presiding 
official  pointed  out  that  appellant’s 
record  indicated  a continued  pattern  of 
sustained  misconduct.  The  presiding 
official  therefore  affirmed  appellant’s 
removal. 

Presiding  Official:  Julia  P.  Grip 


Larry  J.  Goodman  v.  U.S. 

Postal  Service 

CH07528410479 
July  31, 1984 

The  agency  removed  appellant,  a let- 
ter carrier,  for  failing  to  deliver  and  pro- 
tect mail  and  for  failing  to  return  mail 
after  his  tour  of  duty  ended. 

According  to  the  record,  appellant— on 
the  date  in  question— left  his  route  with- 
out authorization  before  he  completed 
delivery  of  the  mail.  He  left  the  mail  on 


the  seat  of  his  car  and  took  the  car  to  be 
repaired.  When  he  went  to  pick  up  the 
car  the  next  day,  the  mail  was  gone. 

Consequently,  the  agency  received 
several  complaints  from  postal  patrons 
who  did  not  receive  their  mail.  The  lost 
mail — which  included  several  payroll 
checks — was  never  recovered. 

The  presiding  official  found  the 
charge  supported.  He  did  not  find  that 
the  removal  penalty  should  be  mitigated 
basd  on  appellant’s  medical  condition — 
a traumatic  neuposis  resulting  from  a 
motorcycle  accident.  The  presiding  offi- 
cial also  noted  that  according  to  testim- 
ony, appellant  had  a poor  attitude  and 
was  not  a good  worker.  The  presiding 
official  therefore  affirmed  the  agency's 
action. 

Presiding  Official:  Stephen  E.  Manrose 


Edgar  R.  Griffin  v.  Depart- 
ment of  Transportation, 
Federal  Aviation 
Administration 

CH07528410457 
July  17, 1984 

The  agency  removed  appellant  for  fail- 
ing to  meet  the  training  requirements  of 
his  position. 

Specifically,  appellant’s  supervisor 
testified  that  on  three  occasions,  appel- 
lant failed  the  instrument  landing  sys- 
tems equipment  examination.  The 
supervisor  added  that  because  of  appel- 
lant’s continual  failure  to  pass  the  exam- 
ination, he  could  not  be  certified  to 
maintain  equipment  as  required  by  his 
position. 

The  agency  had  given  appellant  time 
at  work — four  hours  a day  for  several 
months — to  study  for  the  examination. 
The  agency  had  also  provided  him  with 
a training  instructor  and  the  latest  train- 
ing materials. 

Appellant  contended  that  the  agency’s 
catalog  of  training  courses  did  not  list 
the  examination  in  question  as  one  of 
the  training  requirements  for  his  posi- 
tion. Appellant’s  supervisor  testified 
that  the  examination  covered  several 
training  programs  and  that  the 
requirement  to  pass  the  examination 
was  included  in  appellant’s  training 
agreement. 

The  agency’s  deciding  official  stated 
that  appellant’s  inability  to  pass  the 
examination  rendered  him  unable  to 
perform  half  of  the  maintenance  duties 
of  his  position.  The  deciding  official  also 
testified  that  appellant  could  not  be 
reassigned  to  another  GS  1 1 position 
because  other  positions  at  that  grade 
level  also  would  have  required  that  he 
pass  the  examination. 


The  presiding  official  therefore  found 
the  agency’s  charge  supported  by  the 
evidence  and  affirmed  appellant’s 
removal. 

Presiding  Official:  Stephen  E.  Manrose 

Thomas  A.  Palmer  v. 
Department  of  the  Navy 

SF075284 10713 
July  24,  1984 

Appellant  was  removed  from  the  posi- 
tion of  able  seaman  for  physical  inabil- 
ity to  do  his  job. 

When  the  presiding  official  considered 
the  matter,  she  considered  the  only 
isssue  in  question — whether  the  agency 
was  obligated  to  reassign  or  retrain 
appellant,  since  he  was  physically  inca- 
pacitated for  performing  his  job  by  an 
on-the-job  back  injury. 

Appellant  claimed  that  the  agency 
failed  to  accommodate  his  “limited  handi- 
cap.” Citing  Stalkfleet  u.  U.S.  Postal 
Service.  6 MSPB  536(1981),  the 
presiding  official  explained  that  an  ap- 
pellant may  establish  handicap  dis- 
crimination if  he  shows  that  he  is  a 
“qualified  handicapped  person”  and 
that  the  agency  failed  to  accommodate 
his  handicap.  The  presiding  official 
added  that  an  appellant  is  a “qualified 
handicapped  person”  if  he  is  handi- 
capped as  defined  by  29  C.F.R. 

§1613. 702(a)  and  can  suggest  a reason- 
able accommodation  under  which  he  can 
perform  the  essential  functions  of  his 
position  without  endangering  himself  or 
others. 

The  presiding  official  noted  that  in 
this  case  appellant  did  not  articulate  a 
reasonable  accommodation  but  merely 
maintained  that  the  agency  should  reas- 
sign or  retrain  him.  The  presiding  offi- 
cial noted  further  that  the  agency 
rejected  reassignment  as  an  alternative 
to  removing  appellant  because  he  was 
physically  unqualified  for  any  position 
aboard  shfix 

The  presiding  official  concluded  that 
because  appellant  did  not  establish  that 
he  was  a “qualified  handicapped  per- 
son,” the  agency  was  not  required  to 
accommodate  his  physical  disability. 

The  presiding  official  therefore  affirmed 
the  removal. 

Presiding  Official:  Phyllis  Hamilton 
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Dorothy  Peters  v.  Depart- 
ment of  Agriculture,  Forest 
Service 

CH07528410467 
July  24, 1984 

Charging  appellant  with  absence 
without  leave  (AWOL)  for  59  hours  in 
January  and  February  1984,  the  agency 
removed  her.  On  appeal,  appellant 
argued  that  she  was  unfairly  required  to 
submit  medical  documentation  of  her 
absences. 

Appellant  started  working  for  the 
agency  in  1980,  and — in  1980  and  1981  — 
used  approximately  500  hours  of 
approved  leave.  This  extensive  use  of 
leave  caused  appellant’s  supervisor  to 
require  her,  beginning  in  February  1982, 
to  submit  medical  documentation  for  her 
sick  leave.  Appellant’s  leave  record  indi- 
cated that  in  1982  and  1983,  she  was 
either  AWOL  or  on  leave  without  pay  for 
more  than  600  hours. 

Appellant  submitted  a medical  excuse 
for  January  16-19,  1984.  The  statement 
merely  indicated  that  appellant  had  a 
“lumbar  strain”;  it  did  not  explain  how 
appellant  was  disabled  or  what  treat- 
ment she  underwent.  A second  excuse 
dated  February  15,  1984  was  also  not 
specific. 

The  presiding  official  determined  that 
the  agency  properly  used  its  discretion 


in  requiring  appellant  to  submit  accept- 
able medical  documentation  to  sup- 
port her  leave  requests.  He  further  found 
that  the  statement  appellant  submitted 
for  her  January  absence  was  not  specific 
medical  evidence  and  that  appellant, 
therefore,  was  AWOL  on  those  days.  The 
presiding  official  also  noted  that  appel- 
lant admitted  that  she  did  not  submit  a 
medical  excuse  for  her  February  22-24 
absence  because  she  thought  that  any 
further  attempts  to  submit  documenta- 
tion would  be  “futile.”  He  concluded  that 
appellant  was  AWOL  on  those  days 
also. 

The  presiding  official  addresed  appel- 
lant’s contention  that  the  agency  dis- 
criminated against  her  in  requiring  her 
to  submit  medical  documentation  of  her 
absences.  Specifically,  appellant 
asserted  that  her  absences  before  1984 
were  the  result  of  her  alcoholism  and 
that  the  agency  did  not  encourage  her 
participation  in  an  appropriate  rehabili- 
tation program. 

The  presiding  official  pointed  out  that 
the  agency  granted  appellant  two 
extended  periods  of  leave — first  in  1980 
and  then  in  1983 — so  that  she  could  par- 
ticipate in  a rehabilitation  program  of 
her  own  choosing.  Further,  in  1983  the 
agency  twice  proposed  appellant’s  re- 
moval and  twice  mitigated  such  action 
to  allow  appellant  the  chance  to  com- 
plete her  program. 


The  presiding  official  pointed  out  that 
the  parties  stipulated  that  appellant’s 
alcoholism  was  not  related  to  the  AWOL 
charge  at  issue.  He  stated  that  even  so, 
the  agency  reasonably  accommodated 
appellant’s  condition  by  giving  appel- 
lant the  opportunity  to  seek  rehabilita- 
tion before  initiating  her  removal.  Con 
eluding  that  removal  was  a fair  penalty, 
the  presiding  official  sustained  the 
agency’s  action. 

Presiding  Official:  Stephen  E.  Manrose 


Short  Dismissals 


BROWN,  Ralph  E.  v.  U.S.  Postal  Service 
(CH07528410537,  July  19,  1984);  presid- 
ing official  granted  a further  post- 
ponement of  the  Board’s  proceeding 
and  dismissed  the  appeal  without  pre- 
judice (see  The  Digest,  May  1984);  Pre- 
siding Official:  Joan  M.  Pucillo. 


CLARK,  Clara  L.  v.  Veterans  Adminis- 
tration (CH07528410500,  July  31, 
1984);  parties  reached  settlement;  Pre- 
siding Official:  Gregory  A.  Miksa. 


Ommtoms 


OTHER  ISSUANCES 


ACKER,  Daniel  v.  U.S.  Commission  on 
Civil  Rights  (DC07528211308,  July  10, 
1984)  1.363, 1.390, 1.400, 1.420,  4.128, 
4.211, 4.411, 10.1251, 10.13222 
ADAMS,  Walter  v.  U.S.  Postal  Service 
(DE07528310137,  July  10, 1984) 
10.1321, 10.811 

ALE,  Richard  L.  v.  Office  of  Personnel 
Management  (CH07318210703,  July 

17, 1984)  1.315,8.290, 10.1321, 10.811, 
17.120, 17.181, 17.182, 17.210 
ALFONSO,  George  M.,  et  al.  v.  Depart- 
ment of  Transportation,  Federal  Avia- 
tion Administration  ( AT075281F2069, 
July  2, 1984)  8.2912, 8.29123 


ALLEN,  Lionel  G.  v.  Office  of  Personnel 
Management  (AT07318311056,  July 

17. 1984)  4.270,  4.320,  4.411, 10.1322, 
17.120, 17.184, 17.187 

ALLEN,  Mary  J.  v.  Veterans  Adminis- 
tration (AT075283 10069,  July  17, 1984) 
1.311,3.120,4.320, 10.1215 
ALLEN,  Patricia  G.  v.  Office  of  Person- 
nel Management  (AT831L8310996, 
July  6, 1984)10.810, 10.811 
ALLEN,  Thomas  J.  v.  Department  of 
Transportation  (BN075281F0230,  July 

20. 1984)  4.125, 4.411, 8.291131, 8.29134, 
10.132, 10.1322, 10.144 

ALLMAN,  Joan  G.,  et  al.  v.  Department 
of  Housing  and  Urban  Development 
(DC03518310401,  July  2, 1984)  10.800, 
10.811 


AMARISCO,  Frank  K.  v.  Department  of 
Transportation,  Federal  Aviation 
Administration  (See  ALFONSO) 
ANDERSON,  Wilhelmina  S.  v.  Office  of 
Personnel  Management 
(AT831M8410293,  July  17. 1984)  6.400, 
6.420,6.720, 15.200, 15.220 
APLIN,  Fred  R.,  Jr.  v.  Department  of 
Transportation,  Federal  Aviation 
Administration  (See  ALFONSO) 

BALLENGER,  Richard  G.  v.  U.S.  Postal 
Service  (SF07528210947,  July  9, 1984) 
1.345, 1.410, 14.700 

BANASZEK,  Richard  L.  v.  Department 
of  the  Army  (SE033081 10221  ADD, 

July  12,  1984)  6.520,  8.400,  12.440. 
14.000000,  14.110, 14.400 
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BARNES,  Thomas  O.  v.  Department  of 
the  Army  (DC07528310930,  July  17, 
1984)  1.370, 1.3711,  1.650, 1.651, 2.310, 
2.312, 4.128,  4.411,  7.200,  7.311, 10.1322, 
10.13222 

BEHRENDT,  Charles  W.  v.  Department 
of  the  Navy  (PH07528410119,  July  12, 
1984)1.3432, 1.420,4.320,4.321, 

10.1321, 10.810, 17.000000, 17.130 
BENJAMIN,  Clara  M.  v.  Department  of 
Transportion,  Federal  Aviation 
Administration  (See  ALFONSO) 
BIEKER,  John  D.  v.  Veterans  Adminis- 
tration (SE03518210172,  July  17, 1984) 
10.12112, 12.150, 12.221, 12.500 
BIGGERSTAFF,  Yvonne  H.  v.  Depart- 
ment of  Transportation,  U.S.  Coast 
Guard  (See  SEGAL) 

BLACK,  James  M.  v.  Department  of 
Transportation,  Federal  Aviation 
Administration  (See  ALFONSO) 
BOND,  Frederick  C.  v.  Department  of 
Commerce  (DC07528410127,  July  20, 
1984)  1.550,  4.310, 4.411, 10.1251 
BORRACCI,  Anthony  v.  Department  of 
Transportation,  Federal  Aviation 
Administration  (See  ALFONSO) 
BOTKIN,  Harry  E.  v.  Department  of  the 
Interior  (DA07528210620,  July  12, 

1984)  1.360, 1.361, 1.562, 4.310,  4.410 
BRADBIE,  Powhatan  S.  v.  Equal 
Employment  Opportunity  Commission 
(PH07528090156,  July  6, 1984)  6.124, 
6.1241,6.1242 

BRADSHER,  Benjamin  S.  v.  Office  of 
Personnel  Management 
(AT831L8211294,  July  9, 1984)  4.127, 
4.320,  4.410, 10.112, 10.12113, 15.1311, 

15.13112. 15.1331. 15.135 
BRANDON,  Larry  v.  Department  of  the 

Army  (AT07528310817,  July  17, 1984) 
1.650,3.133,4.320,4.410, 10.12113, 
10.122 

BRASSARD,  Thomas  J.  v.  Department 
of  Transportation,  Federal  Aviation 
Administration  (See  ALFONSO) 
BRENNAN,  James  W.  v.  Department  of 
Transportation,  Federal  Aviation 
Administration  (NY075281F0450ADD, 
July  20, 1984)  1.315, 8.290, 14.522, 
14.525, 14.550 

BRIDGES,  Roger  v.  Office  of  Personnel 
Management  (AT831L8310317,  July  9, 
1984)  10.13221, 15.13112, 15.1331, 

15.135 

BROOKS,  Mildred  A.  v.  Office  of  Per- 
sonnel Management  (DC831L8310931 , 
July  12, 1984)  10.13221, 10.13222, 

15.133. 15.134. 15.135 
BROTHERTON,  Dora  D.  v.  Department 

of  the  Navy  (DC07528310714,  July  10. 
1984)10.132,10.1321 
BROWN,  Chong  v.  Office  of  Personnel 
Management  (SF831L8310837,  July  9, 
1984)4.320, 15.200, 15.240 
BROWN,  Clifford  R.  v.  Office  of  Person- 
nel Management  (AT831L831 1130, 

July  16, 1984)  15.133, 15.1331, 15.134, 

15.135 


BROWN,  Harold  v.  Department  of 
Transportation,  Federal  Aviation 
Administration  (NY075281F1457REM, 
July  3, 1984)  1.410,  2.310,  2.312, 

8.29142,  10.150,  10.152 
BROWN,  Herman,  Jr.  v.  Department  of 
the  Army  (DA07528310988,  July  27, 

1984)  10.1322, 10.13221 
BROWN,  Louis  v.  Department  of  Jus- 
tice, U.S.  Marshals  Service 
(SF075281 11256,  July  12, 1984)  1.363, 

1.410. 10.811 

BURTON,  Richard  W.  v.  Department  of 
Transportation,  Federal  Aviation 
Administration  (See  ALFONSO) 

BYERS,  Jonathan  C.  v.  Department  of 
Transportation,  Federal  Aviation 
Administration  (See  ALFONSO) 
CALHOUN,  Wayne  M.  v.  U.S.  Postal 
Service  (SF07528210461,  July  12, 1984) 
1.561,  1.650, 1.360,3.410,4.125,4.400 
CAREY,  Rex  L.  v.  Department  of  Health 
and  Human  Services  (DA34438311029, 

July  10, 1984)6.500, 12.440 
CARNEVALE,  Ralph  v.  Office  of  Per- 
sonnel Management  (BN831L8310150, 

July  20, 1984)  10.125, 10.1322, 10.13221 
CATLIN,  William  G.  v.  Department  of 
Justice  (SF07528310039,  July  12, 1984) 

10.1321. 10.811 

CHAMPION,  Kenton  R.  v.  Tennessee 
Valley  Authority  ( AT0752821 1034, 

July  3,  1984)  1.3631, 6.1254,  7.400, 
7.410,8.341 

CHESSON,  James  A.,  Ill  v.  Department 
of  Transportation,  Federal  Aviation 
Administration  (See  ALFONSO) 

CLINE,  Jerry  v.  Department  of  Justice 
(PH07528410089,  July  12,  1984)1.131,  1.640 
COGGS,  Gwendolyn  S.  v.  Department  of 
Housing  and  Urban  Development  (See 
ALLMAN) 

COLEMAN,  John,  et  al.  v.  Department 
of  Transportation,  Federal  Aviation 
Administration  (NY075281F0482ADD, 
July  6, 1984)  4.125, 10.13221, 14.520, 

14.522, 14.523, 14.525, 14.540, 14.541, 

14.550 

COMPTON,  Robert  v.  Department  of 
Energy  (SL03518110160,  July  2, 1984) 
6.124,6.1241,6.1242 
CONLEY,  Regina  v.  Department  of  the 
Treasury  (SF07528010237,  July  3, 1984) 
6.400,6.420,8.3211,8.390 
CONNOR,  Edward  G.  v.  Department  of 
Energy  (DC03518210299,  July  12, 1984) 
4.320, 10.11611, 10.13221, 12.150, 

12.421, 12.4211, 12.530, 12.561, 12.600 
CORBETT,  Richard  A.  v.  Department  of 
the  Treasury,  Internal  Revenue  Service 
(NY07528210108,  July  3, 1984)  1.110, 

1.370, 1.3711, 1.400, 1.410,  4.310 
CORMIER,  Raymond  J.  v.  U.S.  Postal 
Service  (BN07528310137,  July  12, 1984) 
1.363, 1.410, 1.420, 1.430, 1.620,4.320, 

10.125. 10.13221. 10.811 
COVELL,  Robert  H.  v.  Department  of 

Housing  and  Urban  Development  (See 
ALLMAN) 


COX,  Douglas  O.  v.  Department  of 
Transportation,  Federal  Aviation 
Administration  (See  ALFONSO) 
CRAIG,  Richard  S.  v.  Department  of 
Transportation,  Federal  Aviation 
Administration  (See  ALFONSO) 
CURRIE,  Jethro  v.  Department  of  Hous- 
ing and  Urban  Development 
(DA075282 10597,  July  9, 1984)  1.1 10, 

1.368. 1.369. 1.370. 1.371. 1.400. 1.410, 
1.430, 1.562,8.330 

DeFELICE,  Joseph  M.  v.  Office  of  Per- 
sonnel Management  (SF0731821 1046, 
July  9, 1984)6.710,8.292,  10.131,  17.110 
DOOLIN,  Thomas  F.  v.  U.S.  Depart- 
ment of  Justice  (BN07528210216,  July 
3, 1984)  1.120, 1.345, 1.370, 1.400, 1.410 
4.412 

DRAPER,  Evelyn  D.  v.  Department  of 
the  Army  (AT07528210610,  July  6, 
1984)10.12112, 10.811 
DULCIE,  Nannette  v.  Department  of  the 
Treasury  (DA315H8410201,  July  17, 
1984)8.320, 10.150, 10.151 
EDMOND,  Byron  v.  Veterans  Adminis- 
tration (SF07528310162,  July  6, 1984) 
1.311,  1.420,  1.562,4.125,4.411,4.412, 
4.320, 10.12113, 10.133 
EHRLICH,  Edward  E.  v.  Department  of 
Transportation,  Federal  Aviation 
Administration  (See  ALFONSO) 

ESP ARZA,  Richard  v.  Department  of 
the  Air  Force  (DA07528310861,  July  17, 
1984)  1.345, 1.530,3.420,4.125,4.320, 
4.410, 10.1322, 10.13221 
EV  ANS,  Victor  K.  v.  Department  of  the 
Army  ( AT0752831 1 109,  July  30, 1984) 
1.131, 1.3611, 1.400, 1.410, 1.550, 1.610, 
4.310, 10.1251 

FLORES,  Alvino  v.  Department  of  Jus- 
tice (DA531D8410003,  July  12, 1984) 
4.320, 10.1111, 10.119, 10.12123, 10.1215 
FRANTZ,  Angelina  v.  Office  of  Person- 
nel Management  (SF08318310928,  July 
6,  1984)  15.200,  15.240 
FRAZIER,  Walter  v.  Department  of  the 
Army  (AT07528310824,  July  17,  1984) 
1.122, 1.511, 10.13222 
FRITZ,  Kenneth  R.  v.  Department  of 
Transportation,  Federal  Aviation 
Administration  ( See  ALFONSO) 
FRITZ,  William  A.  v.  Department  of 
Transportation,  Federal  Aviation 
Administration  ( See  ALFONSO) 
FUHS,  Philip  J.  v.  U.S.  Postal  Service 
(BN07528410043,  July  20, 1984)  1.310, 
1.311, 1.400, 1.651,4.125,4.320,8.210, 
10.116, 10.11611, 10.122 
FL1RMAN,  Bruce  v.  Department  of  the 
Treasury,  Internal  Revenue  Service 
(PH 075282 10546,  July  2,  1984)  1.369, 

1.390. 1.400. 1.410,  2.230,  4.125,  4.127, 
4.211, 10.1322,  10.13221 

GARLAND,  Ina  D.  v.  Department  of 
Housing  and  Urban  Development  (See 
ALLMAN) 

GARTE,  Harry  A.  v.  Department  of 
Transportation,  Federal  Aviation 
Administration  (See  ALFONSO) 
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GIBBS,  Ricardo  E.  v.  Department  of  the 
Treasury,  Internal  Revenue  Service 
(NY07528210656,  July  6, 1984)  1.110, 
1.369, 1.370, 1.3711, 1.400, 1.410, 1.420, 
1.430,4.310 

GIBLIN,  Mark  A.  v.  Department  of 
Transportation,  Federal  Aviation 
Administration  ( See  ALFONSO) 
GIVENS,  Bettie  L.  v.  Office  of  Personnel 
Management  (SF831L8310071,  July  6, 
1984)  10.13221, 15.13112, 15.1331, 
15.134, 15.135 

GONZALES,  Juan  C.  v.  Department  of 
Health  and  Human  Services 
(DA07528310509,  July  10, 1984)  1.363, 
1.400, 1.420, 1.540,  4.310, 4.320,  4.411, 

4.412.7.400. 10.400 

GORE,  Robert  J.,  Jr.  v.  Department  of 
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NOTES  ON  KEY  NUMBERS 

In  each  issue,  summarized  Board  or- 
ders, as  well  as  other  issuances  listed  un- 
der “Board  Orders,”  are  indexed  accord- 
ing to  the  key  number  system  used  in  the 
published  volumes,  Decisions  of  the 
United  States  Merit  Systems  Protection 
Board.  The  index  numbers,  which  indi- 
cate the  subjects  found  in  the  decision, 
are  listed  after  the  order  date.  There  are 
18  main  subject  areas.  These  are  de- 
scribed under  “Major  Topics  and  Scope 
Notes.”  The  “Outline  of  Topics”  divides 
each  major  topic  into  more  specific 
subtopics. 

MAJOR  TOPICS  AND 
SCOPE  NOTES 

Topic 

1.000000  Averse  Actions 

Certain  personnel  actions  are  desig- 
nated as  “adverse  actions”  under  Chap- 
ter 75  of  the  Civil  Service  Reform  Act  of 
1978.  This  topic  references  Board  opin- 
ions relating  to  the  substantive  law  gov- 
erning those  actions  and  distinguishes 
other  personnel  actions  not  designated  as 
“adverse  actions”  under  Chapter  75.  This 
topic  also  encompasses  cases  involving 
Board  consideration  of  penalties  in  ad- 
verse action  cases  including  the  mitiga- 
tion of  penalties.  Board  cases  concerning 
procedures  governing  adverse  actions 
are  located  under  Practice  and  Proce- 
dure (10.000000),  and  opinions  relating 
to  jurisdictional  matters  have  been 
placed  under  Jurisdiction  (6.000000). 
Cases  regarding  remedies  available  to 
the  Board  in  adverse  action  cases  are 
located  in  Remedies  (14.000000). 

2.000000  Constitutionality 

This  topic  references  opinions  in 

which  the  Board  has  considered 
constitutional  aspects  of  cases  before  it. 
Included  are  claims  pursuant  to  specific 
constitutional  provisions,  as  well  as 
claims  derived  from  constitutional  pro- 
visions, such  as  the  right  to  privacy.  Con- 
stitutional claims  relative  to  dis- 
crimination are  in  Discrim  ination 

(3.000000). 


3.000000  Discrimination 

This  topic  refers  to  Board  cases  con- 
cerning the  substantive  law  of  pro- 
hibited discrimination  pursuant  to  the 
Civil  Service  Reform  Act  of  1978.  Also 
included  are  cases  relating  to  affirma- 
tive action  and  disparate  treatment  of 
similarly  situated  employees.  Questions 
of  evidence,  jurisdiction,  practice  and 
procedure,  and  remedial  action  in  dis- 
crimination cases  are  referenced  in 
Evidence  (4.000000),  Jurisdiction 

(6.000000) ,  Practice  and  Procedure 

(10.000000) ,  and  Remedies  (14.000000), 
respectively. 

4.000000  Evidence 

This  topic  references  cases  dealing 
with  substantive  rules  of  evidence  em- 
ployed by  the  Board,  as  well  as  cases 
concerning  the  harmful  error  standard 
in  the  Act.  The  Board  is  bound  by 
statutory  burdens  of  proof,  and  cases 
referencing  the  Board’s  interpretation  of 
such  burdens  are  also  included  here. 

5.000000  Freedom  ok  Information. 

Privacy,  and  Sunshine  Acts 

This  topic  references  Board  cases 
relating  to  the  Freedom  of  Information, 
Privacy,  and  Sunshine  Acts. 

6.000000  Jurisdiction 

This  topic  includes  cases  in  which  the 
Board  has  made  specific  reference  to  ju- 
risdiction under  the  Civil  Service 
Reform  Act  of  1978,  as  well  asPcases 
dealing  with  issues  of  justiciability. 

Since  the  jurisdiction  of  the  Board 
differs  with  respect  to  certain  entities, 
this  topic  includes  cases  dealing  with 
jurisdictional  questions  particularly 
related  to  such  entities.  Included  also  are 
Board  cases  dealing  with  its  enforce- 
ment power,  which  is  a matter  of 
continuing  jurisdiction,  and  cases  under 
the  Act’s  savings  provision.  Jurisdiction 
over  appeals  related  to  retirement  is 
covered  under  Retirement  (15.000000). 

7.000000  Labor  Management  Rela- 
tions 

This  topic  contains  cases  arising  under 
Title  VII  of  the  Act,  including  collective 
bargaining  issues  and  the  rights  of  indi- 


vidual employees.  Title  VII  grievance 
procedure  cases  brought  before  the 
Board  are  also  located  under  this  topic. 

8.000000  Particular  Employment 
Categories 

The  Civil  Service  Reform  Act  of  1978 
has  provisions  specifically  applicable  to 
certain  categories  of  employees.  This 
topic  references  cases  in  which  the  spe- 
cial procedural  and  substantive  law  ap- 
plicable to  such  employee  categories 
were  discussed  by  the  Board,  and  in 
which  such  special  provisions  were  ger- 
mane to  the  resolution  of  the  case.  In- 
cluded are  cases  dealing  with  the  merit 
pay  provisions  of  the  Act  and  the  Senior 
Executive  Service. 

9. 000000  Perform  a nc  e Re  late  i > 
Actions 

This  topic  references  cases  dealing 
with  performance-related  actions  under 
Chapter  43  of  the  Act,  including  proce- 
dural rights  and  standards  of  proof 
under  Chapter  43,  where  performance 
appraisal  systems  have  been  imple- 
mented. Also  included  are  cases 
dealing  with  performance  appraisal 
actions  under  Chapter  75,  where 
Chapter  43  appraisal  systems  have  not 
yet  been  implemented. 

10.000000  Practice  and  Procedure 

This  is  the  major  topic  referencing 
cases  which  set  out  the  procedural  rules 
for  matters  before  the  Board,  its  admin- 
istrative law  judges,  and  its  presiding  of- 
ficials. Matters  such  as  timeliness  and 
technical  filing  rules  are  included  here, 
as  well  as  the  concepts  of  former  adjudi- 
cation and  representation  of  parties. 

1 1.000000  Prohibited  Personnel 
Practices. 

The  Civil  Service  Reform  Act  of  1978 
lists  merit  systems  principles  governing 
the  Federal  work  force  and  defines  pro- 
hibited personnel  practices  that  may  not 
be  taken  against  Federal  Employees. 
This  topic  is  limited  to  cases  in  which 
the  Board  has  interpreted  these 
provisions  and  related  matters. 
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12.000000  Reductions  in  Force 

This  topic  refers  to  Board  cases  deal- 
ing with  reductions  in  force,  including 
agency  justifications  for  taking  such  ac- 
tions and  the  substantive  and  procedural 
rights  or  employees  affected. 

13.000000  Regulation  Review 

The  Civil  Service  Reform  Act  of  1978 
empowers  the  Board  to  review  regula- 
tions promulgated  by  the  Office  of  Per- 
sonnel Management  and  implementing 
regulations  of  other  agencies.  This  topic 
references  Board  opinions  dealing  with 
such  regulation  review. 

14.000000  Remedies 

This  topic  references  Board  cases  deal- 
ing with  the  remedial  powers  of  the 
Board. 


15.000000  Retirement 

This  topic  refers  to  Board  cases  involv- 
ing issues  relating  to  the  retirement  of 
Federal  employees. 

16.000000  Special  Counsel 

This  topic  references  Board  cases 
relating  to  the  Office  of  Special  Counsel, 
including  the  prosecution  of  Hatch  Act 
cases  and  violations  of  the  Federal  Em- 
ployees Flexible  and  Compressed  Work 
Schedules  Act.  The  filing  requisites  for 
complaints  before  the  Special  Counsel 
are  included  here,  while  procedural  req- 
uisites in  Special  Counsel  cases  before 
the  Board  are  in  Practice  and  Procedure 
(10.000000). 

17.000000  Suitability  and  Fitness  for 
Duty  Examinations 

This  topic  references  cases  dealing 
with  issues  of  suitability.  Included  also 


are  cases  involving  fitness-for-duty 
examinations. 

18.000000  Employment  Practices 

This  topic  references  cases  concerning 
the  substantive  law  governing  employ- 
ment practices  and  distinguishes  employ- 
ment restrictions  that  are  not  appealable 
employment  practices. 


DECISIONS  LISTED  UNDER  KEY  NUMBERS 


1.000000  Adverse  Actions 

1.100  Actions  Considered  Adverse  Under  5 U.S.C.  7512 

1.110  Removal 

Richard  A.  Corbett  v.  Department  of  the  Treasury 
(NY07528210108,  July  3, 1984);  Jethro  Currie  v.  Department 
of  Housing  and  Urban  Development  (DA07528210597,  July  9, 
1984);  Ricardo  E.  Gibbs  v.  Department  of  the  Treasury 
(NY07528210656,  July  6, 1984);  William  V.  Kennedy  v. 
Department  of  the  Army  (PH07528110483,  July  17, 1984); 
Walter  Trueheart,  Jr.  v.  Department  of  the  Army 
(DC07528110765ADD,  July  2, 1984);  Theodore  Trybul  v. 
Department  of  the  Army  (DC07528310383,  July  20, 1984). 

1.111  Involuntary  Resignation  or  Retirement 

Janet  B.  Hutchins  v.  Veterans  Administration 
(SE03518210226,  July  9,  1984);  Genevieve  M.  Kitt  v.  Depart- 
ment of  the  Army  (CH07528310011,  July  12, 1984);  Nancy  L. 
McBeen  v.  Department  of  the  Interior  (DE07528410138,  July 
12, 1984). 

1.120  Suspension  for  More  Than  14  Days 

Thomas  F.  Doolin  v.  Department  of  Justice  (BN07528210216, 
July  3, 1984);  Richard  Miller  v.  Department  of  the  Navy 
(SF07528410045,  July  9,  1984). 

1.121  Enforced  Leave 

1.122  Indefinite  Suspension 

Walter  Frazier  v.  Department  of  the  Army  (AT07528310824, 
July  17,  1984);  Robert  D.  Hilderbrand  v.  Department  of  Jus- 
tice (AT07528210900,  July  17, 1984);  Sigfried  C.  Larson  v. 
Department  of  the  Navy  (SE07528310106,  July  20, 1984). 


1.130  Reduction  in  Grade 

Edwin  H.  Jacob,  III.  v.  Department  of  Justice  (NY07528310401, 
July  20,  1984);  James  O.  Myrtetus  v.  Department  of  the  Army 
(SF07528310175,  July  17, 1984);  Steven  M.  Segal  v.  Depart- 
ment of  Transportation  (SL07528310201,  July  9,  1984); 
Akhouri  A.  Sinha  v.  Veterans  Administration 
(CH03518110610,  July  9,  1984). 

1.131  Involuntary  Demotion 

Jerry  Cline  v.  Department  of  Justice  (PH07528410089,  July  12, 
1984);  Victor  K.  Evans  v.  Department  of  the  Army 
(AT07528311109,  July  30,  1984);  Owen  C.  Sweeney  v. 
Department  of  the  Treasury  (PH07528110109,  July  9,  1984); 
William  D.  Wirth  v.  Social  Security  Administration 
PH07528310488,  July  9, 1984). 

1.140  Reduction  in  Pay 

Edwin  H.  Jacob,  III.  v.  Department  of  Justice  (NY07528310401, 
July  20, 1984). 

1.150  Furlough  of  30  Days  or  Less 
1.160  Adverse  Actions  by  Office  of  Personnel 

Management 

1.200  Actions  Not  Considered  Adverse  Under  5 U.S.C.  7512 

1.210  Suspension  for  Less  Than  14  Days 
1.220  Letter  of  Reprimand 

1.230  Actions  Based  on  Unacceptable  Performance 

1.231  Denial  of  Within-Grade  Step  Increase 

1.232  Reduction  in  Grade 

1.233  Removal 

1.240  Reduction  in  Force 

1.250  Reduction  in  Rank 
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1.300  Substantive  Charges 

1.310  Attendance-Related 

Philip  J.  Fuhs  u.  U.S.  Postal  Service  (BN07528410043,  July  20, 
1984);  Albert  R.  Matthews  v.  Department  of  the  Navy 
(DC07528310795,  July  9, 1984);  Elizabeth  J.  Mitchell  v. 
Department  of  Defense  (SF07528410142,  July  20,  1984); 
Deborah  Palmitessa  v.  Department  of  the  Navy 
(BN07528310188,  July  17,  1984);  Charles  M.  Ray  v.  U.S.  Pos- 
tal Service  (AT075284 10259,  July  17,  1984);  Jean  R.  Richards 
v.  Department  of  Health  and  Human  Services 
(CH07528210365,  July  17,  1984);  Julius  D.  Staten  v.  U.S.  Pos- 
tal Service  (NY07528310396,  July  17,  1984). 

1.311  Absence  Without  Leave 

Mary  J.  Allen  v.  Veterans  Administration  (AT07528310069, 
July  17,  1984);  Byron  D.  Edmond  v.  Veterans  Administration 
(SF07528310162,  July  6, 1984);  Philip  J.  Fuhs  v.  U.S.  Postal 
Service  (BN07528410043,  July  20, 1984);  Allen  Isom  v. 
Defense  Logistics  Agency  (AT07528311 160,  July  12,  1984); 
Albert  R.  Matthews  v.  Department  of  the  Navy 
(DC07528310795,  July  9,  1984);  James  M.  McGrath  v.  U.S. 
Postal  Service  (BN07528410075,  July  17,  1984);  Elizabeth  J. 
Mitchell  v.  Department  of  Defense  (SF07528410142,  July  20, 
1984);  Charles  M.  Ray  v.  U.S.  Postal  Service 
(AT075284 10259,  July  17,  1984);  Julius  D.  Staten  v.  U.S.  Pos- 
tal Service  (NY07528310396,  July  17, 1984). 

1.312  Abuse  of  Leave 

Allen  Isom  v.  Defense  Logistics  Agency  (AT07528311160,  July 
12, 1984). 

1.313  Tardiness 

1.314  Efficiency  of  the  Service— Attendance 

1.315  Unlawful  Labor  Strikes 

Richard  L.  Ale  v.  Office  of  Personnel  Management 
(CH07318210703,  July  17,  1984);  David  A.  Barson,  et  al.  v. 
Department  of  Transportation  (SE075281F0493ADD,  July 
20,  1984);  James  W.  Brennan  v.  Department  of  Transporta- 
tion (NY075281F0450ADD,  July  20,  1984);  Joseph  Caruso,  et 
al.  v.  Office  of  Personnel  Management  ( SF07318210987,  July 
17,  1984);  Kenneth  D.  Hall  v.  Office  of  Personnel  Manage- 
ment (AT0731 831 1061,  July  17,  1984);  Virgil  L.  Johnson  v. 
Office  of  Personnel  Management  (CH07318310020,  July  17, 
1984);  Robert  V.  Meyer,  II.  v.  Office  of  Personnel  Management 
(NY07318310272,  July  17,  1984);  Thomas  C.  Mordowanec  v. 
Office  of  Personnel  Management  (BN07318310201,  July  17, 
1984);  John  J.  Sheppard  v.  Office  of  Personnel  Management 
(SF07318311009,  July  17, 1984);  Roy  M.  Usery  v.  Office  of 
Personnel  Management  (SF07318310360,  July  17,  1984); 
Gerald  E.  Webb  v.  Office  of  Personnel  Management 
(AT0731831 1068,  July  17,  1984). 

1.3151  Air  Traffic  Controllers— 1981  PATCO  Strike 

1.3152  Other  Strikes — (Non-1981  Air  Traffic  Controllers) 

1.3161  Leave  Without  Pay 

1.320  Alcohol  and  Drug  Related 

John  Peru  v.  Department  of  Justice  (SF07528310021,  July  12, 
1984). 

1.321  On-Duty  Conduct 


Michael  Huff  v.  Department  of  the  Navy  (SF075283 10057,  July 
6,  1984);  John  Z.  Zych  v.  U.S.  Postal  Service  (CH0752831 0458, 
July  6,  1984). 

1.322  Off-Duty  Conduct 

1.323  Efficiency  of  the  Service— Alcohol-  and  Drug- 

Related 

1.330  Criminal  Conduct 

1.331  On-Duty  Conduct 

1.3311  Criminal  Charges 

Baxter  C.  Tatum  v.  Department  of  Justice  (DA07 528310997 , 
July  3,  1984). 

1.3312  Criminal  Conviction 

1.3313  Acquittal 

1.332  Off-Duty  Conduct 

Robert  D.  Hilderbrand  v.  Department  of  Justice 
(AT07528210900,  July  17,  1984);  Sigfried  C.  Larson  v. 
Department  of  the  Navy  (SE07528310106,  July  17,  1984). 

1.3321  Criminal  Charges 

1.3322  Criminal  Conviction 

Alexander  Brandt  v.  Department  of  the  Navy 
(DC07528310774,  July  12, 1984). 

1.3323  Acquittal 

1.340  Dishonest  Work-Related  Conduct 

Bruce  Furman  v.  Department  of  the  Treasury 
(PH07528210546,  July  2, 1984). 

1.341  Bribery 

1.342  Embezzlement 

1.343  Falsification 

Arthur  W.  Martinez  v.  Department  of  Defense 
(DE07528310121,  July  3, 1984);  Catherine  J.  Mavy  v. 
Department  of  the  Army  (SF07528310231,  July  27,  1984); 
Charles  L.  Montgomery  v.  Department  of  the  Army 
(DA07528310989,  July  9,  1984);  Julita  E.  Paclibare  v.  Vete- 
rans Administration  (CH07528210141,  July  20,  1984);  Ramon 
D.  Porties  v.  Department  of  Justice  (SF07528310769,  July  17, 
1984);  Rita  W.  Sterling  v.  Department  of  Defense 
(AT0752831 1106,  July  20,  1984);  Theodore  Trybulv.  Depart 
ment  of  the  Army  (DC07528310383,  July  20,  1984). 

1.3431  Medical  Records 

Allen  Isom  v.  Defense  Logistics  Agency  (AT07528311 160,  July 
12,  1984). 

1.3432  Employment  Applications 

Charles  W.  Behrendt  v.  Department  of  the  Navy 
(PH07528410119,  July  12,  1984). 

1.3433  Time  and  Work  Records 

Diane  E.  Gallmon  v.  General  Services  Administration 
( DC0 75284 10118.  July  6.  1984);  Charles  L.  Montgomery  v. 
Department  of  the  Army  (DA07528310989,  July  9.  1984). 

1.344  Fraud 

Raymond  R.  Nelson  v.  Veterans  Administration 
(SF075284 10023,  July  12, 1984). 
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1.345  Misappropriation  and/or  Misuse  of  Government 

Property 

Richard  G.  Ballenger  v.  U.S.  Postal  Service  (SF07528210947, 
July  9, 1984);  Thomas  F.  Doolin  v.  Department  of  Justice 
(BN07528210216,  July  3, 1984);  Richard  Esparza  v.  Depart- 
ment of  the  Air  Force  (DA07528310961,  July  17, 1984);  Robert 
D.  Hilderbrand  v.  Department  of  Justice  (AT07528210900, 
July  17, 1984);  Edwin  H.  Jacob,  III.  v.  Department  of  Justice 
(NY07528310401,  July  20, 1984);  William  J.  Panter  v. 
Department  of  the  Air  Force  (BN07528310051,  July  20, 1984); 
John  Peru  v.  Department  of  Justice  (SF07528310021,  July  12, 
1984);  Harold  T.  Woody  v.  Department  of  the  Army 
(DC07528210528,  July  3, 1984). 

1.346  Malfeasance  in  Office 

1.348  Firearms,  Illegal  Weapons  Misuse 

1.350  Prohibited  Political  Activity 

1.360  Other  Work-Related  Charges 

Harry  E.  Botkin  v.  Department  of  the  Interior 
(DA07528210620,  July  12, 1984);  Wayne  M.  Calhoun  u.  U.S. 
Postal  Service  (SF07528210461,  July  12, 1984);  Edwin  H. 
Jacob , III.  v.  Department  of  Justice  (NY07528310401,  July  20, 
1984);  Dolan  Jordan  v.  Department  of  the  Army 
(SE07528410007,  July  12, 1984);  William  V.  Kennedy  v. 
Department  of  the  Army  (PH07528110483,  July  17, 1984); 
Walter  R.  McKenzie  v.  Department  of  Health  and  Human 
Services  (SL07528210168,  July  12, 1984);  Elizabeth  J.  Mit- 
chell v.  Department  of  Defense  (SF07528410142,  July  20, 
1984);  Julita  E.  Paclibare  v.  Veterans  Administration 
(CH07528310141,  July  20, 1984);  Deborah  Palmitessa  v. 
Department  of  the  Navy  (BN07528310188,  July  17, 1984);  John 
Peru  v.  Department  of  Justice  (SF07528310021,  July  12, 

1984);  Ramon  D.  Porties  v.  Department  of  Justice 
(SF07528210769,  July  17, 1984);  Owen  C.  Sweeney  v.  Depart- 
ment of  the  Treasury  (PH07528110109,  July  9, 1984);  Henry 
Wickramasekera  v.  Veterans  Administration 
(CH07528210694,  July  9, 1984);  William  D.  Wirth  v.  Social 
Security  Administration  (PH07528310488,  July  9, 1984); 
William  C.  Womack  v.  U.S.  Postal  Service  (DA07528310640, 
July  17, 1984). 

1.361  Abuse  of  Authority 

Harry  E.  Botkin  v.  Department  of  the  Interior 
(DA07528210620,  July  12, 1984);  John  Peru  v.  Department  of 
Justice  (SF07528310021,  July  12, 1984);  Baxter  C.  Tatum  v. 
Department  of  Justice  (DA07528310997,  July  3, 1984). 

1.3611  Sexual  Harassment 

Victor  K.  Evans  v.  Department  of  the  Army  (AT0752831 1 109, 
July  30,  1984). 

1.3612  Prohibited  Discrimination 

1.362  Conflict  of  Interest 

1.363  Insubordination 

Daniel  Acker  v.  U.S.  Commission  on  Civil  Rights 
(DC0752821 1308,  July  10,  1984);  Louis  Brown  v.  Department 
of  Justice  (SF075281 1 1256,  July  12,  1984);  Raymond  J.  Corm- 
ier v.  U.S.  Postal  Service  (BN07528310137,  July  12, 1984); 
Juan  C.  Gonzales  v.  Department  of  Health  and  Human  Ser- 
vices (DA07528310509,  July  10, 1984);  Margott  E.  Patterson 
v.  Department  of  the  Air  Force  (PH07528310716,  July  10, 
1984). 


1.3631  Refusal  to  Accept  Reassignment 

Kenton  R.  Champion  v.  Tennessee  Valley  Authority 
(AT07528211034,  July  3,  1984);  Francis  J.  Hanratty  v. 
Department  of  Transportation  (NY07528410006,  July  6, 

1984);  Joseph  T.  O’Connor  v.  Department  of  the  Interior 
(DC07528211326,  July  9, 1984);  Joseph  M.  Stec  v.  Office  of 
Personnel  Management  (SF07528310229,  July  17,  1984). 

1.3632  Refusal  to  Submit  for  Fitness  for  Duty 

Examination 

1.364  Gross  Waste 

1.3641  Carelessness 

1.365  Creation  of  Danger  to  Public  Health  and  Safety 

1.366  Insolence 

William  V.  Kennedy  v.  Department  of  the  Army 
(PH075281 10483,  July  17,  1984);  Roosevelt  Poarch  v. 
Department  of  the  Navy  (PH07528210464,  July  12,  1984). 

1.3661  Abusive  Language 

1.367  Violence 

Charles  E.  Jefferson  v.  Defense  Logistics  Agency 
(AT07528210800,  July  10,  1984);  Baxter  C.  Tatum  v.  Depart- 
ment of  Justice  (DA07528310997,  July  3,  1984). 

1.3671  Verbal  Threats 

Roosevelt  Poarch  v.  Department  of  the  Navy  (PH07528210464, 
July  12,  1984). 

1.3672  Physical  Action 

1.368  Unauthorized  Activities 

Jethro  Currie  v.  Department  of  Housing  and  Urban  Develop- 
ment (DA07528210597,  July  9,  1984);  Baxter  C.  Tatum  v. 
Department  of  Justice  (DA07528310997,  July  3,  1984);  George 
J.  Torres  v.  Veterans  Administration  (DA07528311008,  July 
12, 1984). 

1.369  “Failure  To”  Charges 

Alexander  Brandt  v.  Department  of  the  Navy 
(DC07528310774,  July  12,  1984);  Jethro  Currie  v.  Department 
of  Housing  and  Urban  Development  (DA07528210597,  July  9, 
1984);  Bruce  Furman  v.  Department  of  the  Treasury 
(PH07528210546,  July  2,  1984);  Ricardo  E.  Gibbs  v.  Depart- 
ment of  the  Treasury  (NY07528210656,  July  6, 1984);  Francis 
J.  Hanratty  v.  Department  of  Transportation 
(NY07528410006,  July  6, 1984);  Richard  Miller  v.  Department 
of  the  Navy  (SF07528410045,  July  9, 1984);  Ramon  D.  Porties 
v.  Department  of  Justice  (SF07528210769,  July  17,  1984); 
Henry  Wickramasekera  v.  Veterans  Administration 
(CH07528210694,  July  9, 1984);  Angelos  Sakellarios  v. 
Department  of  Housing  and  Urban  Development 
(BN07528210183,  July  12, 1984). 


1.370  Charges  Related  to  Off-Duty  Conduct 

Thomas  O.  Barnes  v.  Department  of  the  Army 
(DC07528310930,  July  17,  1984);  Richard  A~  Corbett  v. 
Department  of  the  Treasury  (NY07528210108,  July  3, 1984); 
Jethro  Currie  v.  Department  of  Housing  and  Urban  Devel- 
opment (DA07528210597,  July  9,  1984);  Thomas  F.  Doolin  v. 
Department  of  Justice  (BN07528210216,  July  3,  1984); 
Ricardo  E.  Gibbs  v.  Department  of  the  Treasury 
(NY07528210656,  July  6,  1984);  Robert  D.  Hilderbrand  v. 
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Department  of  Justice  (AT07528210900,  July  17,  1984);  John 
Peru  v.  Department  of  Justice  (SF07528310021,  July  12, 

1984). 

1.371  Efficiency  of  the  Service 

Jethro  Currie  v.  Department  of  Housing  and  Urban  Develop 
ment  (DA07528210597,  July  9,  1984);  Robert  D.  Hilderbrand 
v.  Department  of  Justice  (AT07528210900,  July  17,  1984). 

1.3711  Nexus 

Thomas  0.  Barnes  v.  Department  of  the  Army 
(DC07528310930,  July  17,  1984);  Alexander  Brandt  v. 
Department  of  the  Navy  (DC07528310774,  July  12,  1984); 
Richard  A.  Corbett  v.  Department  of  the  Treasury 
(NY07528210108,  July  3,  1984);  Ricardo  E.  Gibbs  v.  Depart- 
ment of  the  Treasury  (NY07528210656,  July  6,  1984);  John 
Peru  v.  Department  of  Justice  (SF07528310021,  July  12, 

1984). 

1.380  Classification  and  Qualifications 

Requirements 

James  0.  Myrtetus  v.  Department  of  the  Army 
(SF07528310175,  July  17,  1984);  Steven  M.  Segal  v.  Depart- 
ment of  Transportation  (SL07528310201,  July  9,  1984). 

1.390  Performance-Related 

Daniel  Acker  v.  U.S.  Commission  on  Civil  Rights 
(DC07528211308,  July  10,  1984);  Bruce  Furman  v.  Depart- 
ment of  the  Treasury  (PH07528210546,  July  2, 1984);  Gene- 
vieve M.  Kitt  v.  Department  of  the  Army  (CH07528310011, 
July  12,  1984);  Walter  R.  McKenzie  v.  Department  of  Health 
and  Human  Services  ( SL07528210168,  July  12,  1984);  Wanda 
Parshall  v.  Department  of  the  Navy  (SF07528410179,  July  6, 
1984);  Jessie  L.  Royal  v.  Department  of  the  Air  Force 
(DA07528310899,  July  6,  1984);  Akhoun  A.  Sinha  v.  Veterans 
Administration  (CH035181 10610,  July  9,  1984 )\  Earl  L.  Smith 
v.  Department  of  the  Air  Force  (SF07528310832,  July  17, 

1984);  Rita  W.  Sterling  v.  Department  of  Defense 
(AT07528311106,  July  20,  1984);  Walter  Trueheart,  Jr.  v. 
Department  of  the  Army  (DC075281 10765ADD,  July  2, 1984); 
Richard  J.  White  v.  Department  of  the  Army 
(SE07528090036ADD,  July  9, 1984);  William  D.  Wirth  v.  Social 
Security  Administration  (PH07528310488,  July  9,  1984). 

1.400  Board  Consideration  of  Penalties 

Daniel  Acker  v.  U.S.  Commission  on  Civil  Rights 
(DC07528211308,  July  10,  1984);  Richard  A.  Corbett  v. 
Department  of  the  Treasury  (NY07528210108,  July  3,  1984); 
Jethro  Currie  v.  Department  of  Housing  and  Urban  Devel- 
opment (DA07528210597,  July  9, 1984);  Thomas  F.  Doolin  v. 
Department  of  Justice  { BN07528210216,  July  3, 1984);  Victor 
K.  Evans  u.  Department  of  the  Army  (AT0752831 1 109,  July 
30, 1984);  Philip  J.  Fuhs  v.  U.S.  Postal  Service 
(BN07528410043,  July  20,  1984);  Bruce  Furman  v.  Depart- 
ment of  the  Treasury  (PH07528210546,  July  2,  1984);  Diane  E. 
Gallmon  v.  General  Services  Administration 
(DC07528410118,  July  6,  1984);  Ricardo  E.  Gibbs  v.  Depart- 
ment of  the  Treasury  (NY07528210656,  July  6,  1984);  Juan  C. 
Gonzales  v.  Department  of  Health  and  Human  Services 
(DA07528310509,  July  10,  1984);  Robert  D.  Hilderbrand  v. 
Department  of  Justice  (AT07528210900,  July  17,  1984); 

Allen  Isom  v.  Defense  Logistics  Agency  (AT0752831 1 160, 
July  12,  1984);  Stanley  Johnson  v.  Department  of  the  Army 


(CH075283 10104,  July  12,  1984);  Floyd  Markin.  Jr  t 
Department  of  the  Navy  (NY07528410196,  July  1 2,  1 98 4 
Arthur  W.  Martinez  v.  Department  of  Defense 
(DE07528310121,  July  3, 1984);  Catherine  J . Mavy  i 
Department  of  the  Army  (SF07528310231 , July  27,  1984): 
Walter  R.  McKenzie  v.  Department  of  Health  and  Human 
Services  (SL07528210168,  July  12,  1984);  Charles  /.  Mont 
gomery  u.  Department  of  the  Army  (DA07528310989,  July  9, 
1984);  James  O.  Myrtetus  v.  Department  of  the  Army 
(SF07528310175,  July  17,  1984);  Raymond  R.  Nelson  u.  Vete- 
rans Administration  (SF075284 10023,  July  12,  1984);  Joseph 
T.  O’Connor  v.  Department  of  the  Interior  ( DC07528211326, 
July  9,  1984);  William  J.  Panter  v.  Department  of  the  Air 
Force(BN07528310051,  July  20,  1984);  Margott  E.  Patterson 
v.  Department  of  the  Air  Force  (PH07528310716,  July  10, 
1984);  John  Peru  v.  Department  of  Justice  ( SF07528310021, 
July  12,  1984);  Roosevelt  Poarch  v.  Departmen  t of  the  Navy 
(PH07528210464,  July  12, 1984);  Charles  M.  Ray  v.  U.S.  Pos- 
tal Service  (AT075284 10259,  July  17,  1984);  Angelos  Sakella 
rios  v.  Department  of  Housing  and  Urban  Developmen  t 
(BN07528210183,  July  12,  1984);  Julius  D.  Staten  v.  U.S.  Pos- 
tal Service  (NY07528310396,  July  17,  1984);  George  J.  Torres 
v.  Veterans  Administration  (DA07528311008,  July  12, 1984); 
Theodore  Try  but  v.  Department  of  the  Army 
(DC07528310383,  July  20, 1984);  William  D Wirth  v.  Social 
Security  Administration  (PH07528310488,  July  9,  1984);  Wil- 
liam C.  Womack  v.  U.S.  Postal  Service  ( DA07528310640,  July 
17, 1984);  Harold  T.  Woody  v.  Department  of  the  Army 
(DC07528210528.  July  3,  1984). 


1.410  Mitigation  of  Penalty 

Richard  G.  Ballenger  v.  U.S.  Postal  Service  (SF07528210947, 
July  9, 1984);  Harold  Brown  v.  Department  of  Transportation 
(NY075281F1457REM,  July  3,  1984);  Louis  Brown  v. 
Department  of  Justice  (SF07528111256,  July  12,  1984); 
Richard  A.  Corbett  v.  Department  of  the  Treasury 
(NY07528210108,  July  3, 1984);  Raymond  J.  Cormier  v.  U.S. 
Postal  Service  (BN07528310137,  July  12, 1984);  Jethro  Currie 
v.  Department  of  Housing  and  Urban  Development 
(DA07528210597,  July  9, 1984);  Thomas  F.  Doolin  v.  Depart- 
ment of  Justice  (BN07528210216,  July  3,  1984);  Victor  K. 
Evans  v.  Department  of  the  Army  ( AT07528311109,  July  30, 
1984);  Bruce  Furman  v.  Department  of  the  Treasury 
(PH07528210546,  July  2,  1984);  Ricardo  E.  Gibbs  v.  Depart 
ment  of  the  Treasury  (NY07528210656,  July  6, 1984);  Robert 
D.  Hilderbrand  v.  Department  of  Justice  (AT07528210900, 
July  17, 1984);  Michael  Huff  v.  Department  of  the  Navy 
(SF07528310057,  July  6,  1984);  Stanley  Johnson  v.  Depart- 
ment  of  the  Army  (CHO75283101O4,  July  12.  1984);  Arthur  W. 
Martinez  v.  Department  of  Defense  (DE07528310121,  July  3, 
1984);  Elizabeth  J.  Mitchell  u.  Department  of  Defense 
(SF07528410142,  July  20,  1984);  Charles  L.  Montgomery  v. 
Department  of  the  Army  (DA07528310989,  July  9, 1984); 
Raymond  R.  Nelson  v.  Veterans  Administration 
(SF07528410023,  July  12,  1984);  Ramon  D.  Porties  v.  Depart- 
ment of  Justice  (SF07528210769,  July  17, 1984);  Angelos 
Sakellarios  v.  Department  of  Housing  and  Urban  Develop- 
ment (BN07528210183,  July  12,  1984);  Julius  D.  Staten  v.  U.S. 
Postal  Service  (NY07528310396,  July  17,  1984);  William  C. 
Womack  v.  U.S.  Postal  Service  (DA07528310640,  July  17, 
1984). 

1.420  Prior  Disciplinary  Record 

Daniel  Acker  v.  U.S.  Commission  on  Civil  Rights 
(DC07528211308,  July  10,  1984);  Charles  W.  Behrendt  v. 
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Department  of  the  Navy  (PH07528410119,  July  12, 1984); 
Raymond  J.  Cormier  v.  U.S.  Postal  Service  ( BN07528310137, 
July  12,  1984);  Byron  D.  Edmond  v.  Veterans  Administration 
(SF07528310162,  July  6,  1984);  Ricardo  E.  Gibbs  v.  Depart- 
ment of  the  Treasury  (NY07528210656,  July  6,  1984);  Juan  C. 
Gonzales  v.  Department  of  Health  and  Human  Services 
(DA07528310509,  July  10,  1984);  Arthur  W.  Martinez  v. 
Department  of  Defense  (DE07528310121,  July  3,  1984);  Wal- 
ter R.  McKenzie  v.  Department  of  Health  and  Human  Servi- 
ces (SL07528210168,  July  12,  1984);  Elizabeth  J.  Mitchell  v. 
Department  of  Defense  (SF07528410142,  July  20, 1984);  Mar- 
gottE.  Patterson  v.  Department  of  the  Air  Force 
(PH07528310716,  July  10,  1984);  Ramon  D.  Porties  v. 
Department  of  Justice  ( SF07528210769,  July  17,  1984); 
Charles  M.  Ray  v.  U.S.  Postal  Service  (AT07528410259,  July 
17, 1984);  John  Z.  Zych  v.  U.S.  Postal  Service 
(CH07528310458,  July  6, 1984). 

1.430  Disparate  Treatment  of  Similarly  Situated 
Employees 

Raymond  J.  Cormier  v.  U.S.  Postal  Service  (BN07528310137, 
July  12,  1984 ),  Jethro  Currie  v.  Department  of  Housing  and 
Urban  Development  (DA07528210597,  July  9,  1984);  Ricardo 
E.  Gibbs  v.  Department  of  the  Treasury  (NY07528210656, 
July  6,  1984);  Robert  D.  Hilderbrand  v.  Department  of  Justice 
(AT07528210900,  July  17,  1984);  Walter  R.  McKenzie  v. 
Department  of  Health  and  Human  Services  (SL07528210168, 
July  12,  1984);  James  O.  Myrtetus  v.  Department  of  the  Army 
(SF07528310175,  July  17,  1984);  Margott  E.  Patterson  v. 
Department  of  the  Air  Force  (PH07528310716,  July  10,  1984). 

1.500  Procedural  Rights  in  Adverse  Aactions 

1.510  Notice 

Sigfried  C.  Larson  v.  Department  of  the  Navy  (SE07528310106, 
July  20,  1984);  Walter  R.  McKenzie  v.  Department  of  Health 
and  Human  Services  (SL07528210168,  July  12,  1984). 

1.511  Crime  Provision 

Walter  Frazier  v.  Department  of  the  Army  (AT07528310824, 
July  17, 1984);  Sigfried  C.  Larson  v.  Department  of  the  Navy 
(SE07528310106,  July  20, 1984). 

1.512  Emergency  Suspension  During  Notice  Period 

1.513  Reasons 

Walter  R.  McKenzie  v.  Department  of  Health  and  Human  Ser- 
vices (SL07528210168,  July  12, 1984). 

1.520  Reply 

Sigfried  C.  Larson  v.  Depart ment  of  the  Navy  (SE07528310106, 
July  20,  1984). 

1.521  Written  Reply 

1.522  Oral  Reply 

1.530  Review  of  Materials  on  Which  Action  Based 

Richard  Esparza  v.  Department  of  the  Air  Force 
(DA075283 10961,  July  17.  1984);  Walter  R.  McKenzie  v. 
Department  of  Health  and  Human  Services  (SL07528210168, 
July  12,  1984);  Richard  Miller  v.  Department  of  the  Navy 
(SI*  075284 10045,  July  9,  1984);  George  J.  Torres  v.  Veterans 
Administration  (DA0752831 1008,  July  12,  1984). 


1.540  Right  to  Representation 

Juan  C.  Gonzales  v.  Department  of  Health  and  Human  Servi- 
ces (DA07528310509,  July  10,  1984). 

1.550  Proposing  and  Deciding  Official 

Frederick  C.  Bond  v.  Department  of  Commerce 
(DC07528410127,  July  20,  1984);  Victor  K.  Evans  v.  Depart- 
ment of  the  Army  (AT07528311109,  July  30,  1984);  William  C. 
Womack  v.  U.S.  Postal  Service  (DA07528310640,  July  17, 
1984). 

1.560  Appeal  to  Merit  Systems  Protection  Board 

James  M.  McGrath  v.  U.S.  Postal  Service  (BN07528410075, 
July  17,  1984). 

1.561  Burden  of  Proof 

Wayne  M.  Calhoun  v.  U.S.  Postal  Service  (SF07528210461, 

July  12, 1984);  William  V.  Kennedy  v.  Department  of  the 
Army  (PH075281 10483,  July  17,  1984);  Sigfried  C.  Larson  v. 
Department  of  the  Navy  (SE07528310106,  July  20, 1984); 
Julita  E.  Paclibare  v.  Veterans  Administration 
(CH07528310141,  July  20, 1984);  Claude  H.  Thomas  v.  Veter- 
ans Administration  (BN07528310002,  July  20, 1984);  William 
C.  Womack  v.  U.S.  Postal  Service  (DA07528310640,  July  17, 
1984). 

1.562  Efficiency  of  the  Service— Generally 

Harry  E.  Botkin  v.  Department  of  the  Interior 
(DA07528210620,  July  12,  1984);  Jethro  Currie  v.  Department 
of  Housing  and  Urban  Development  (DA07528210597,  July  9, 
1984);  Byron  D.  Edmond  v.  Veterans  Administration 
(SF07528310162,  July  6, 1984);  Joseph  T.  O’Connor  v. 
Department  of  the  Interior  (DC07528211326,  July  9,  1984); 
Roosevelt  Poarch  v.  Department  of  the  Navy 
(PH07528210464,  July  12,  1984);  Earl  L.  Smith  v.  Department 
of  the  Air  Force  (SF07528310832,  July  17,  1984);  Julius  D. 
Staten  v.  U.S.  Postal  Service  (NY07528310396,  July  17, 1984); 
Walter  Trueheart.  Jr.  v.  Department  of  the  Army 
(DC07528110765ADD,  July  2, 1984);  Theodore  Trybul  v. 
Department  of  the  Army  (DC07528310383,  July  20,  1984); 
William  D.  Wirth  v.  Social  Security  Administration 
(PH07528310488,  July  9, 1984). 

1.570  Decision 

1.600  Defenses 

1.610  Stale  Charges 

Victor  K.  Evans  v.  Department  of  the  Army  (AT0752831 1 109, 
July  30,  1984). 

1.620  Mental  Condition 

Raymond  J.  Cormier  v.  U.S.  Postal  Service  (BN07528310137, 
July  12,  1984);  Genevieve  M.  Kittv.  Department  of  the  Army 
(CH07528310011,  July  12,  1984). 

1.630  Animus 

James  O.  Myrtetus  v.  Department  of  the  Army 
(SF07528310175,  July  17,  1984). 
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1.640 


Freedom  of  Speech 


Coercion  or  Duress 

Jerry  Cline  u.  Department  of  Justice  (PH07528410089,  July  12, 
1984);  Janet  B.  Hutchins  v.  Veterans  Administration 
(SE03518210226,  July  9,  1984). 

1.650  Affirmative  Defenses 

Thomas  O.  Barnes  v.  Department  of  the  Army 
(DC07528310930,  July  17,  1984);  Larry  Brandon  v.  Depart- 
ment of  the  Army  (AT07528310817,  July  17,  1984);  Wayne  M. 
Calhoun  v.  U.S.  Postal  Service  (SF07528210461,  July  12, 
1984);  Charles  L.  Montgomery  v.  Department  of  the  Army 
(DA07528310989,  July  9,  1984);  James  O.  Myrtetus  v. 
Department  of  the  Army  (SF07528310175,  July  17,  1984); 
Joseph  T.  O’Connor  u.  Department  of  the  Interior 
(DC07528211326,  July  9, 1984);  John  Peru  v.  Department  of 
Justice  (SF07528310021,  July  12, 1984);  Jean  R.  Richards  v. 
Department  of  Health  and  Human  Sendees  (CH07528210365, 
July  17,  1984);  Rita  VF.  Sterling  v.  Department  of  Defense 
(AT07528311106,  July  20, 1984);  Sally  Swanson  v.  Defense 
Logistics  Agency  (PH07528310759,  July  3, 1984);  Owen  C. 
Sweeney  v.  Department  of  the  Treasury  (PH075281 10109, 
July  9, 1984);  Henry  Wickramasekera  v.  Veterans  Adminis- 
tration (CH07528210694,  July  9,  1984). 

1.651  Prohibited  Personnel  Practices 

% 

Thomas  0.  Barnes  v.  Department  of  the  Army 
(DC07528310930,  July  17, 1984);  Philip  J.  Fuhs  v.  U.S.  Postal 
Service  (BN07528410043,  July  20, 1984);  William  V.  Kennedy 
v.  Department  of  the  Army  (PH07528110483,  July  17,  1984); 
M.  Gilda  Marques  v.  Department  of  Health  and  Human  Ser- 
vices (DC531D8210848,  July  12,  1984);  Margott  E.  Patterson 
v.  Department  of  the  Air  Force  (PH07528310716,  July  10, 
1984);  Jean  R.  Richards  v.  Department  of  Health  and  Human 
Services  (CH07528210365,  July  17,  1984),  Rita  W.  Sterling  v. 
Department  of  Defense  ( AT07528311106,  July  20,  1984); 
George  J.  Torres  v.  Veterans  Administration 
(DA07528311008,  July  12,  1984);  Theodore  Tryhul  v.  Depart- 
ment of  the  Army  (DC075283 10383,  July  20,  1984);  Henry 
Wickramasekera  v.  Veterans  Administration 
(CH07528210694,  July  9, 1984). 


2.000000  Constitutionality 

2.100  Due  Process 

2.110  Liberty  Rights  or  Interest 

2.120  Property  Rights  or  Interest 

2.130  Requisite  Administrative  Procedures 

2.200  Criminal  Constitutional  Considerations 

2.210  Self-Incrimination 

2.220  Right  to  Counsel 

2.230  Double  Jeopardy 

Bruce  Furman  v.  Department  of  the  Treasury 
(PH07528210546,  July  2, 1984). 

2.240  Search  and  Seizure 

Michael  Huff  v.  Department  of  the  Navy  (SF07528310057,  July 
6, 1984). 

2.300  First  Amendment  Freedoms 


2.310 

Thomas  O.  Barnes  v.  Department  of  the  Army 
(DC07528310930,  July  17,  1984);  Harold  Brown  i Depart 
ment  of  Transportation  (NY075281 F1457REM,  J uly  3,  1984) 

2.31 1 Relation  to  Efficiency  of  the  Service 

2.3111  Defamation 

2.312  Balancing  Test 

Thomas  0 Barnes  v.  Department  of  the  Army 
(DC07528310930,  July  17,  1984);  Harold  Brown  v.  Depart 
ment  of  Transportation  (NY075281F1457REM,  July  3,  1984). 

2.313  Mixed  Motive 

2.320  Freedom  of  Religion 

2.321  Relation  to  Efficiency  of  the  Service 

2.3211  Free  Exercise 

2.3212  Establishment 

2.400  Right  To  Privacy 

3.000000  Discrimination 
3.100  Prohibited  Discrimination 

3.110  Age  Discrimination 

3. 1 1 1 Age  Discrimination  in  Employment  Act  of  1967,  29 

U.S.C.  631,633a 

3.120  Race,  Color,  and  National  Origin 
Discrimination 

Mary  J.  Allen  v.  Veterans  Administration  ( AT07528310069, 
July  17, 1984);  George  J.  Torres  v.  Veterans  Administration 
(DA07528311008,  July  12,  1984);  Henry  Wickramasekera  v. 
Veterans  Administration  (CH07528210694,  July  9,  1984). 

3.121  Civil  Rights  Act  of  1964,  42  U.S.C.  2000e-16 

3.130  Handicap  Discrimination 

Henry  Wickramasekera  v.  Veterans  Administration 
(CH07528210694,  July  9, 1984). 

3.131  Handicapping  Condition 

3.1311  Physical  Disability 

3.1312  Mental  Disability 

Genevieve  M.  Kitt  v.  Department  of  the  Army 
(CH07528310011,  July  12,  1984);  John  Peru  v.  Department  of 
Justice  (SF07528310021,  July  12, 1984). 

3.1313  Alcoholism  and  Drug  Abuse 

John  Peru  v.  Department  of  Justice  (SF07528310021,  July  12, 
1984). 

3. 132  Rehabilitation  Act  of  1973,  29  U.S.C.  791 

3.1321  Reasonable  Accommodation 

John  Peru  v.  Department  of  Justice  (SF07528310021,  July  12, 
1984);  Jessie  L.  Royal  v.  Department  of  the  Air  Force 
(DA07528310899,  July  6,  1984). 

3.13211  Undue  Hardship 

3.1322  Rehabilitation 

John  Peru  v.  Department  of  Justice  (SF07528310021,  July  12, 
1984). 
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3.133  Qualified  Handicapped  Employee 

Larry  Brandon  u.  Department  of  the  Army  (AT07528310817, 
July  17, 1984). 

3.140  Sex  Discrimination 

3.141  Civil  Rights  Act  of  1964,  42  U.S.C.  2000e-16 

3.142  Fair  Labor  Standards  Act  of  1938,  29  U.S.C.  206(d) 

3.143  Sexual  Preference 

3.144  Sexual  Harassment 

Margott  E.  Patterson  u.  Department  of  the  Air  Force 
(PH07528310716,  July  10, 1984). 

3.150  Religious  Discrimination 

3.151  Civil  Rights  Act  of  1964,  42  U.S.C.  2000e-16 

3.160  Marital  Status  Discrimination 

3.170  Discrimination  on  the  Basis  of  Political 

Affiliation 

3.200  Disparate  Treatment  of  Similarly 
Situated  Employees 

3.300  Affirmative  Action 

3.310  Minorities 

3.320  Handicapped  Persons 

3.330  Women 

3.400  Burden  of  Proof 

George  J.  Torres  v.  Veterans  Administration  ( DA07528311008, 
July  12,  1984). 

3.410  Prima  Facie  Case 

Wayne  M.  Calhoun  v.  U.S.  Postal  Service  (SF07528210461, 

July  12, 1984);  M.  Gilda  Marques  u.  Department  of  Health  and 
Human  Services  (DC531D8210848,  July  12, 1984);  Charles  L. 
Montgomery  v.  Department  of  the  Army  ( DA07528310989, 
July  9, 1984);  Henry  Wickramasekera  v.  Veterans  Adminis- 
tration (CH07528210694,  July  9,  1984). 

3.420  Legitimate  Non-Discriminatory  Reason 

Richard  Esparza  v.  Department  of  the  Air  Force 
(DA07528310961,  July  17,  1984). 

3.430  Pretext 

4.000000  Evidence 

4.100  Admissibility 

Julita  E.  Paclibare  v.  Veterans  Administration 
(CH07528310141,  July  20,  1984). 

4.110  Prehearing  Evidence 

4.111  Admissions 

Baxter  C.  Tatum  v.  Department  of  Justice  (DA07528310997, 
July  3, 1984). 

4.112  Affidavits 

Charles  E.  Jefferson  v.  Defense  Logistics  Agency 
( AT075282 1 0800,  July  10,  1984). 


4.113  Evidence  Obtained  Through  Discovery 

4.1131  Depositions 

4.1132  Interrogatories 

4.1133  Documents 

Claude  H.  Thomas  v.  Veterans  Administration 
(BN07528310002,  July  20,  1984). 

4.114  Best  Evidence 

4.115  Polygraphs 

4.116  Handwriting 

4.117  Unsworn  Statement 

Charles  E.  Jefferson  v.  Defense  Logistics  Agency 
(AT07528210800,  July  10, 1984). 

4.120  Testimony 

Charles  E.  Jefferson  v.  Defense  Logistics  Agency 
(AT07528210800,  July  10,  1984);  Frank  R.  Sherwood  v. 
Department  of  the  Interior  (DE03518210011,  July  12, 1984); 
Henry  Wickramasekera  v.  Veterans  Administration 
(CH07528210694,  July  9, 1984). 

4.121  Relevancy 

4.122  Materiality 

Richard  Miller  v.  Department  of  the  Navy  (SF07528410045, 
July  9, 1984);  Carolyn  Robinson  v.  Office  of  Personnel  Man- 
agement (NY831L8210312,  July  9, 1984);  Bobbie  N.  Williams 
v.  U.S.  Postal  Service  (CH075281 10720,  July  2, 1984). 

4.123  Privileged  Matter 

4.124  Hearsay 

Edwin  H.  Jacob,  111.  v.  Department  of  Justice  (NY07528410045, 
July  20, 1984);  Ramon  D.  Porties  v.  Department  of  Justice 
(SF07528210769,  July  17, 1984);  Robert  W.  Sangston  v.  Office 
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Employee  Flexible  and  Compressed  Work 
Schedules  Act 

6.114  Administrative  Law  Judges 

6.120  Appellate  Jurisdiction 

Clinton  Hall  v.  Drug  Enforcement  Administration 
(DC03518211372,  July  3,  1984);  Thomas  V.  Rafferty  v. 
Departmen  t of  Health  and  Human  Services  (AT035 182 10693, 
July  10,  1984). 

6.121  Adverse  Actions 

James  M.  McGrath  v.  U.S.  Postal  Service  (BN075284 10075, 
July  17,  1984). 

6.122  Denial  of  Within-Grade  Step  Increase 

6.123  Senior  Executive  Service  Cases 

6.124  Discrimination  Cases 

Powhatan  S.  Bradbie  v.  Equal  Employment  Opportunity 
Commission  (PH07528090156,  July  6,  1984);  Robert  Compton 
v.  Department  of  Education  (SL035181 10160,  July  2,  1984); 
Nancy  L.  McBeen  v.  Department  of  the  Interior 
(DE07528410138,  July  12,  1984);  Lena  Salazar  v.  Department 
of  the  Navy  (DC531D8410270,  July  20, 1984);  Sandella 
Spears  v.  Department  of  Health  and  Human  Services 
(SL07528090010,  July  2,  1984). 

6.1241  Equal  Employment  Opportunity  Commission 

Powhatan  S.  Bradbie  v.  Equal  Employment  Opportunity 
Commission  (PH07528090156,  July  6,  1984);  Robert  Compton 
v.  Department  of  Education  (SL035181 10160,  July  2,  1984); 
Sandella  Spears  v.  Department  of  Health  and  Human  Servi- 
ces (SL07528090010,  July  2,  1984). 

6.1242  Mixed  Cases 

Powhatan  S.  Bradbie  v.  Equal  Employment  Opportunity 
Commission  (PH07528090156,  July  6,  1984);  Robert  Compton 
v.  Department  of  Education  (SL035181 10160,  July  2,  1984); 
Lena  Salazar  v.  Department  of  the  Navy  (DC531D8410270, 
July  20, 1984);  Sandella  Spears  v.  Department  of  Health  and 
Human  Services  (SL07528090010,  July  2,  1984). 

6.1243  Special  Panel 

6.125  Non-Appealable  Actions 

James  E.  Young  v.  Department  of  Energy  (AT531D821 1323, 
July  3,  1984). 

6.1251  Position  Classification 

Paul  J.  Perlman  v.  Department  of  Health  and  Human  Services 
(NY03518410111,  July  6, 1984);  Steven  M.  Segal  v.  Depart- 
ment of  Transportation  (SL07528310201,  July  9,  1984). 

6.1252  Promotion 
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6.1253  Performance  Ratings 

Glenedi  Tice  v.  Department  of  the  Treasury  (PH531D8310540, 
July  12,  1984). 

6.1254  Reassignment 

Kenton  R.  Champion  v.  Tennessee  Valley  Authority 
(AT07528211034,  July  3, 1984);  Edwin  H.  Jacob,  III.  u. 
Department  of  Justice  (NY075228310401,  July,  20, 1984); 
Charles  E.  Sharp  v.  Small  Business  Administration 
(SL07528310051,  July  3, 1984). 

6.1255  Reinstatement 

James  M.  McGrath  u U.S.  Postal  Service  (BN07528410075, 
July  17,  1984). 

6.1256  Reprisal 

6.1257  Miscellaneous 

6.1258  Grievance  Decisions 

James  M.  McGrath  v U.S.  Postal  Service  (BN07528410075, 
July  17,  1984). 

6.126  Agency  Regulations 

6.127  Prohibited  Personnel  Practices 

6.128  Review  of  Grievance  Decisions 

6.200  Particular  Parties 

6.210  Independent  Agencies 

6.220  Independent  Establishments 

6.230  Intelligence  Agencies 

6.240  Government  Corporations 

6.300  Presiding  Official's  J urisdiction 

6.310  Generally 

James  M.  McGrath  v U.S.  Postal  Service  (BN07528410075, 
July  17,  1984). 

6.320  Finality  of  Decisions 

6.330  Appeals  of  Presiding  Official’s  Decisions 

Paul  J.  Perlman  v.  Department  of  Health  and  Human  Services 
(NY03518410111,  July  6, 1984);  Sally  Swanson  v.  Defense 
Logistics  Agency  (PH07528310759,  July  3,  1984). 


6.400  Office  of  Personnel  Management 

Wilhelmena  S.  Anderson  v.  Office  of  Personnel  Management 
(AT831M8410293,  July  17, 1984);  Regina  C.  Conley  v. 
Department  of  the  Treasury  (SF07528010237,  July  3, 1984). 

6.410  Intervention 

6.420  Rules  and  Regulations 

Wilhelmena  S.  Anderson  v.  Office  of  Personnel  Management 
(AT831M8410293,  July  17,  1984);  Regina  C.  Conley  v. 
Department  of  the  Treasury  (SF07528010237,  July  3,  1984). 

6.500  Enforcement 

Rex  L.  Carey  v.  Department  of  Health  and  Human  Services 
(DA3443831 1029,  July  10,  1984). 


6.510  Petitions 

6.511  Appellate  Cases 

6.512  Original  Cases 

6.520  Compliance 

Richard  L.  Banaszek  v.  Department  of  the  Army 
(SE033081 10221  ADD,  July  12,  1984);  Clinton  Hall  v.  Drug 
Enforcement  Administration  (DC03518211372,  July  3,  1984); 
Billie  E.  McGee  v.  U.S.  Postal  Service  (AT075281 10753,  July 
30,  1984);  Salathiel  Presley  v.  Department  of  Health  and 
Human  Services  (AT07528110674ADD,  July  9, 1984). 

6.530  Comptroller  General 

6.600  Exhaustion  of  Remedies 
6.700  Justiciability 

James  M.  McGrath  v.  U.S.  Postal  Service  (BN07528410075, 

J uly  17, 1984);  Sally  Swanson  v.  Defense  Logistics  Agency 
(PH07528310759,  July  3, 1984). 

6.710  Mootness 

Joseph  M.  DeFelice  v.  Office  of  Personnel  Management 
(SF07318311046,  July  9,  1984);  James  E.  Young  v.  Depart- 
ment of  Energy  (AT531D8211323,  July  3, 1984). 

6.720  Ripeness 

Wilhelmena  S.  Anderson  v.  Office  of  Personnel  Management 
(AT831M8410293,  July  17, 1984). 

6.730  Real  Party  in  Interest 

6.740  Case  or  Controversy 

6.800  Savings  Provision  (5  U.S.C.  1101  Note) 

6.900  Statutory  Construction  of  the 
Civil  Service  Reform  Act  of  1978 

7.000000  Labor-Management  Relations 

7. 100  Grievance  Procedures 

7.110  Negotiated  Grievance  Procedures  in  Collec- 

tive Bargaining  Agreements 

7.111  Exclusion  of  Specific  Matters  from  Negotiated 

Procedures 

7.112  Arbitration 

7.113  Prohibited  Personnel  Practices 

7.1131  Election  of  Statutory  or  Negotiated  Procedure 

7. 1 132  Right  to  Request  Merit  Systems  Protection  Board 

Review 

7.114  Actions  Based  on  Unacceptable  Performance 

7.1141  Election  of  Statutory  or  Negotiated  Procedure 

7.1142  Arbitrator  Governed  by  5 U.S.C.  7701(c)(1) 

7.1143  Judicial  Review  of  Arbitrator’s  Award 

7.115  Adverse  Actions 

7. 1 151  Election  of  Statutory  or  Negotiated  Procedure 

7.1152  Arbitrator  Governed  by  5 U.S.C.  7701(a)(1) 

7. 1 153  J udicial  Review  of  Arbitrator’s  Award 

7.200  Federal  Labor  Relations  Authority 

Thomas  O.  Barnes  v.  Department  of  the  Army 
(DC07528310930,  July  17, 1984). 
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7.300  Unfair  Labor  Practices 

7.310  Agency  Unfair  Labor  Practices 

7.311  Interference  with  Exercise  of  Employee’s  Rights 

Thomas  O.  Barnes  v.  Department  of  the  Army 
(DC07528310930,  July  17, 1984). 

7.312  Discrimination  on  the  Basis  of  Union  Membership 

Jean  R.  Richards  v.  Department  of  Health  and  Human  Servi- 
ces (CH075282 10365,  July  17,  1984). 

7.313  Sponsorship,  Control  or  Undue  Assistance  to  Labor 
Organization 

7.314  Reprisal  for  Filing  of  Complaint 

7.315  Failure  to  Negotiate  in  Good  Faith  with  a Labor 

Organization 

7.3151  Compelling  Need 

7.3152  Duty  to  Consult 

7.316  Failure  to  Cooperate  in  Impasse  Procedures  and 

Decisions 

7.3161  Federal  Services  Impasse  Panel 

7.317  Enforcement  of  Regulations  in  Conflict  with  Prior 

Collective  Bargaining  Agreement 
7.3171  Prohibited  Personnel  Practices  Exception 

7.318  Failure  to  Comply  with  Any  Provisions  of  Title  5, 

Chapter  71 

7.320  Labor  Organization  Unfair  Labor  Practices 

7.321  Interference  with  Exercise  of  Employee’s  Right 

7.322  Cause  or  Attempt  to  Cause  Agency  Discrimination 

Against  Employee  in  the  Exercise  of  Employee’s 
Rights 

7.323  Coercion  of  Union  Members  with  Regard  to 

Discharge  of  Employee  Work  Duties 

7.324  Discrimination  Against  Employees  with  Regard  to 

Membership 

7.3241  Race  or  Color 

7.3242  Creed 

7.3243  National  Origin 

7.3244  Sex 

7.3245  Age 

7.3246  Preferential  Civil  Service  Status 

7.3247  Political  Affiliation 

7.3248  Marital  Status 

7.3249  Handicapping  Condition 

7.325  Failure  to  Negotiate  in  Good  Faith  with  Agency 

7.3251  Compelling  Need 

7.3252  Duty  to  Consult 

7.326  Failure  to  Cooperate  in  Impasse  Procedures  and 

Decisions 

7.3261  Federal  Services  Impasse  Panel 

7.327  Call  for  or  Participation  in  Strike,  Work  Stoppage, 

Slowdown,  or  Disruptive  Picketing 
7.3271  Failure  to  Take  Action  to  Prevent  or  Stop 

7.328  Failure  to  Comply  with  Any  Provision  of  Title  5, 

Chapter  71 

7.400  Collective  Bargaining  Agreements 

Kenton  R.  Champion  v.  Tennessee  Valley  Authority 
(AT07528211034,  July  3,  1984);  Juan  C.  Gonzales  v.  Depart- 
ment of  Health  and  Human  Services  (DA07528310509,  July 
10, 1984);  Albert  R.  Matthews  v.  Department  of  the  Navy 
(DC07528310795,  July  9, 1984). 

7.410  Enforcement  of  Provisions 


Kenton  R.  Champion  u.  Tennessee  Valley  Authority 
(AT07528211034,  July  3,  1984);  Albert  R.  Matthews  v. 
Department  of  the  Navy  (DC07528310795,  July  9,  1984). 

7.420  Right  to  Representation 

7.430  Interpretation  of  Provisions 

Albert  R.  Matthews  v.  Department  of  the  Navy 
(DC07528310795,  July  9,  1984). 


8.000000  Particular  Employment  Categories 

8.100  Administrative  Law  Judge 


8.110 

Original  Jurisdiction  Action 

8.111 

Removal 

8.112 

Suspension 

8.113 

Reduction  in  Grade 

8.114 

Reduction  in  Pay 

8.115 

F'urlough  of  30  Days  or  Less 

8.116 

Reduction  in  Force 

8.120 

Good  Cause 

8.121 

Conduct  and  Demeanor/ Judicial  Temperament 

8.122 

Bias 

8.123 

Performance 

8.200  Particular  Federal  Entities 

8.210  United  States  Postal  Service 

Philip  J.  Fuhs  v.  U.S.  Postal  Service  (BN07528410043,  July  20, 
1984);  William  C.  Womack  v.  U.S.  Postal  Service 
(DA07528310640,  July  17,  1984). 

8.211  Preference  Eligibles 

8.212  90-Day  Probation  Period 

8.213  Alcohol  Rehabilitation  Program 

8.220  Postal  Rate  Commission 

8.230  Law  Enforcement  Personnel 

John  D.  Bell  v.  Office  of  Personnel  Management 
(AT08318410050,  July  12,  1984);  Robert  D.  Hilderbrand  v. 
Department  of  Justice  (AT07528210900,  July  17,  1984);  John 
Peru  v.  Department  of  Justice  (SF07528310021,  July  12, 
1984). 

8.231  Federal  Bureau  of  Investigation 

8.240  Intelligence  Agencies 

8.250  General  Accounting  Office 

8.260  Non-Appropriated  Fund  Activities 

8.270  Government  Corporations 

8.280  National  Guard  and  Air  Force 

8.290  Air  Traffic  Controllers 

Richard  L.  Ale  v.  Office  of  Personnel  Management 
(CH07318210703,  July  17,  1984);  David  A.  Barson,  et  al.  v. 
Department  of  Transportation  (SE075281F0493ADD.  July 
20,  1984);  James  W.  Brennan  v.  Department  of  Transporta- 
tion (NY075281F0450ADD,  July  20,  1984);  Joseph  Caruso,  et 
al.  v.  Office  of  Personnel  Management  (SF07318210987.  July 
17,  1984);  Kenneth  D.  Hall  v.  Office  of  Personnel  Manage- 
ment (AT0731831 1061,  July  17,  1984);  Virgil  L.  Johnson  v. 
Office  of  Personnel  Management  (CH07318310020.  July  17. 
1984);  Robert  V.  Meyer,  II.  v.  Office  of  Personnel  M a n age- 
ment  (NY07318310272,  July  17,  1984);  Thomas  C.  Mordo- 
wanec  v.  Office  of  Personnel  Management  (BN07318310201, 
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8.300  Special  Situations 


July  17, 1984);  John  J.  Sheppard  v.  Office  of  Personnel  Man 
agement  (SF07318311009,  July  17,  1984);  Roy  M.  Usery  v. 
Office  of  Personnel  Management  (SF07318310360,  July  17, 
1984);  Gerald  E.  Webb  v.  Office  of  Personnel  Management 
(AT07318311068,  July  17, 1984). 

8.291  PATCO  Strike  of  1981 

8.2911  Elements 

8.29111  Occurrence  of  Strike — Proof 

8.291111  Official  Notice 

8.291112  Other  Proof 

8.291 12  Lawfulness  of  Strike 

8.29113  Participation  in  Strike — Proof 

8.291131  Prima  Facie  Case 

Thomas  J.  Allen  v.  Department  of  Transportation 
(BN075281F0230,  July  20, 1984). 

8.291132  Additional  Proof 

8.2912  Procedural  Rights 

George  M.  Alfonso,  et  al.  u.  Department  of  Transportation 
(AT075281F2069,  July  2, 1984). 

8.29122  Response 

8.29123  Suspension  During  Notice  Period 

George  M.  Alfonso,  et  al.  v.  Department  of  Transportation 
(AT075281F2069,  July  2, 1984). 

8.29124  Pre-Termination  Hearing 

8.29125  Appeal  to  Merit  Systems  Protection  Board 

8.291251  Consolidation 

8.291252  Evidence  Exclusion 

8.291253  Summary  Judgment 

8.2913  Defenses 

8.29131  Procedural  Error 

8.291311  Command  Influence 

8.291312  Crime  Provision  Invocation 

8.291313  Other  Error 

8.29132  Coercion 

8.29133  Hazardous  Conditions 

8.29134  Lockout 

Thomas  J.  Allen  u.  Department  of  Transportation 
(BN075281F0230,  July  20, 1984). 


8.310  Applicants 

8.320  Probationary  Employees 

Nannette  Dulcie  v.  Department  of  the  Treasury 
(DA315H8410201,  July  17,  1984);  George  J.  Torres  v.  Vete- 
rans Administration  (DA07528311008,  July  12, 1984);  Henry 
Wickramasekera  v.  Veterans  Administration 
(CH07528210694,  July  9, 1984). 

8.321  Post-Appointment  Reasons 

8.321 1 Determining  Completion  of  Probation 

Regina  C.  Conley  v.  Department  of  the  Treasury 
(SF07528010237,  July  3, 1984);  Bennie  Starling  v.  Small  Busi- 
ness Administration  (AT315H8310732,  July  3, 1984) 

8.3212  Absent  Allegation  of  Partisan  Political  or  Marital 
Status  Discrimination 

8.3213  Allegations  of  Handicap  Discrimination 

8.3214  Allegations  of  Race  Discrimination 

8.3215  Allegations  of  Religious  Discrimination 

8.3216  Allegations  of  Sex  Discrimination 

8.3217  Allegations  of  Prohibited  Personnel  Practices 

8.3218  Marital  Status 

8.3219  Partisan  Politics 

8.322  Pre-Appointment  Reasons 

8.323  Supervisory  or  Managerial  Probationary  Periods 

8.324  Resignations  During  Probationary  Period 

8.330  Excepted  Service 

Jethro  Currie  v.  Department  of  Housing  and  Urban  Develop- 
ment (DA07528210597,  July  9,  1984). 

8.331  One  Y ear  of  Current  Continuous  Service 

8.332  Pre-Appointment  Reasons 

8.3321  Procedures 

8.333  Same  or  Similar  Positions 

8.334  Handicapped  Appointments 

8.340  Preference  Eligible  Employees 

Wayne  P.  Billings  v.  Tennessee  Valley  Authority 
(AT03518210964,  July  6, 1984). 

8.341  Veterans 


8.29135  Authorized  Leave 

8.291351  PATCO  Agreement 

8.291352  Cancellation  Notice 

8.2914  Merit  Systems  Protection  Board  Consideration  of 

Penalties 

8.29141  Review  Authority 

8.29142  Reasonableness 

Harold  Broum  v.  Department  of  Transportation 
(NY075281F1457REM,  July  3,  1984). 

8.29143  Disparate  Treatment 

8.29144  Adverse  Inference 

8.29145  Efficiency  of  the  Service 

8.2915  Unfair  Labor  Practice 

8.2916  Prohibited  Personnel  Practices 

8.292  Other  Issues 

Joseph  M.  DeFelice  v.  Office  of  Personnel  Managemen  t 
(SF07318211046,  July  9,  1984);  Gerald  E.  Phillips  v.  Depart- 
ment of  Transportation  (DE03538210033,  July  17,  1984). 


Kenton  R.  Champion  v.  Tennessee  Valley  Authority 
(AT07528211034,  July  3,  1984). 

8.3411  Veterans  Readjustment  Appointments 

8.350  Confidential  Employees 

8.360  Overseas  Personnel 

8.370  District  of  Columbia  Employees 

8.380  State  and  Local  Employees 

8.390  Part-Time  and  Temporary  Employees 

Regina  C.  Conley  v.  Departmen  t of  the  Treasury 
(SF07528010237,  July  3,  1984);  Bennie  Starling  v.  Small  Busi- 
ness Administration  (AT315H8310732,  July  3,  1984);  Claude 
H.  Thomas  u.  Veterans  Administration  (BN07528310002, 
July  20,  1984);  Thelma  E.  Tucker  v.  Consumer  Product  Safety 
Commission  (SF03518210292,  July  6,  1984). 

8.400  Employees  Having  Restoration  to  Duty  Rights 

Richard  L.  Banaszek  v.  Department  of  the  Army 
(SE03308110221ADD,  July  12,  1984). 
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8.410  Military  Duty 

Pauli.  Thome,  Jr.  u.  Department  of  Defense  ( AT344384 10387, 
July  10, 1984). 

8.420  Employment-Related  Injuries 

Salvatore  Emelio  v.  U.S.  Postal  Service  (DC035381 10880,  July 
9,  1984). 

8.421  Fully  Recovered  Employee 

8.4211  Within  One  Year 

8.4212  After  One  Year 

Salvatore  Emelio  v.  U.S.  Postal  Service  (DC035381 10880,  July 
9,  1984);  Gerald  E.  Phillips  v.  Department  of  Transportation 
(DE03538210033,  July  17,  1984). 

8.422  Partially  Recovered  Employee 

Charles  R.  Olds  v.  Department  of  the  Air  Force 
(AT03538410167,  July  6,  1984). 

8.4221  Within  One  Year 

8.4222  After  One  Year 

8.423  Right  to  Restoration 

Salvatore  Emelio  v.  U.S.  Postal  Service  (DC035381 10880,  July 
9,  1984). 

8.424  Priority  Consideration 

Salvatore  Emelio  v.  U.S.  Postal  Service  (DC035381 10880,  July 
9,  1984);  Charles  R.  Olds  v.  Department  of  the  Air  Force 
(AT03538410167,  July  6,  1984);  Gerald  E.  Phillips  v.  Depart- 
ment of  Transportation  (DE03538210033,  July  17,  1984). 

8.425  Every  Effort  to  Restore 

Gerald  E.  Phillips  v.  Department  of  Transportation 
(DE03538210033,  July  17,  1984). 

8.426  Notice  of  Rights 


8.500  Senior  Executive  Service 


Joseph  M.  Stec  v.  Office  of  Personnel  Management 
(SF07528310229,  July  17,  1984). 


8.510 

Types  of  Posit  ions 

8.511 

Career  Appointee 

8.512 

Non-career  Appointee 

8.513 

Limited  Term  Employee 

8.514 

Limited  Emergency  Employee 

8.515 

General  Position 

8.520 

Actions  Within  the  Senior  Executive  Service 

8.521 

Reassignment 

Joseph  M.  Stec  v.  Office  of  Personnel  Management 
(SF07528310229,  July  17,  1984). 

8.522  Transfer 

8.530  Appealable  Actions 

8.531  Removals 

Joseph  M.  Stec  v.  Office  of  Personnel  Management 
(SF07528310229,  July  17,  1984). 


8.5311 

Procedural  Requirements 

8.5312 

Efficiency  of  the  Service 

8.53121 

Nexus 

8.532 

Suspension  for  More  Than  14  Days 

8.5321 

Procedural  Requirements 

8.5322 

Efficiency  of  the  Service 

8.53221 

Nexus 

8.533 

Conversion  of  Position  to  Senior  Executive  Service 

8.540 

Peformance  Appraisal 

8.550 

Removal  From  Senior  Executive  Service 

8.551 

Hearing 

8.600  Merit  Pay 

8.610  Transfer  of  Position  to  Merit  Pay  Status 


9.000000  Performance-Related  Actions 

9.100  Actions  Based  on  Performance 


9.110  Denial  of  Within-Grade  Step  Increase 

Tommie  Kline  v.  Department  of  Health  and  Human  Services 
(DA531D8310765,  July  27,  1984);  M.  Gilda  Marques  v. 
Department  of  Health  and  Human  Services 
(DC531D8210848,  July  12,  1984);  Lena  Salazar  v.  Department 
of  the  Navy  (DC531D8410270,  July  20, 1984);  Glenedi  Tice  r 
Department  of  the  Treasury  (PH531D8310540,  July  12.  1984). 

9.111  Waiting  Period 

9.120  Reduction  in  Grade 

9.130  Removal 

9.140  Reassignment 

9.150  Promotion 

9.200  Performance  Appraisal  Systems 

9.210  Establishment  of  Performance  Appraisal 

Systems 

9.21 1 Periodic  Appraisals  of  Performance 

9.212  Employee  Participation  in  Establishment  of  Per- 

formance Standards 

9.213  Communication  of  Performance  Standards  and 

Critical  Elements  to  Employees 

9.214  Employee  Performance  Evaluation 

9.2141  Acceptable  Level  of  Competence  Determination 

9.2142  Recognition  and  Awards 

9.2143  Assistance  in  Improving  Performance 

9.2144  Opportunity  to  Demonstrate  Acceptable 

Performance 

9.300  Procedural  Rights  in  Actions  Based 
ON  U NACCEPTABLE  PERFORMANCE 

9.310  Reduction  in  Grade  or  Removals 

9.311  Notice 

9.3111  Instances  of  Unacceptable  Performance 

9.3112  Critical  Elements  Involved 

9.3113  Timeliness 

9.3114  Opportunity  to  Improve 

9.312  Representation 

9.313  Response 

9.3131  Oral  Response 

9.3132  Written  Response 

9.314  Written  Decision 
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9.3141  Specifications  of  Unacceptable  Performance 

9.3142  Concurrence  of  Higher  Position  Employee 

9.3143  Timeliness 

9.315  Deletion  of  Notice  from  Agency  Record 

9.3151  Performance  Acceptability  for  One  Year 

9.316  Appeal  Rights 

9.320  Denial  of  Within-Grade  Step  Increase 

Tommie  Kline  v.  Department  of  Health  and  Human  Services 
(DA531D8310765,  July  27,  1984);  M.  Gilda  Marques  v. 
Department  of  Health  and  Human  Services 
(DC531D8210848,  July  12,  1984);  Lena  Salazar  v.  Department 
of  the  Navy  (DC531D8410270,  July  20, 1984). 


9.321 

Notice 

9.3211 

Notice  Period 

9.322 

Written  Decision 

9.323 

Timeliness 

9.324 

Reconsideration  by  Agency 

9.3241 

Written  Decision 

9.3242 

Higher  Level  Employee 

9.32421 

No  Participation  in  Original  Decision 

9.325 

Appeal  Rights 

Glenedi  Tice  v.  Department  of  the  Treasury  (PH531D8310540, 
July  12,  1984). 

9.330  Burden  of  Proof 

Tommie  Kline  v.  Departmen  t of  Health  and  Human  Services 
(DA531D83 10765,  July  27,  1984). 

9.331  Substantial  Evidence 

M.  Gilda  Marques  v.  Department  of  Health  and  Human  Servi- 
ces (DC531D8210848,  July  12,  1984) 

9.332  Preponderance  of  the  Evidence — Chapter  75 


ment  of  the  Army  (CH07528310011,  July  12,  1984);  Floyd 
Markin,  Jr.  v.  Department  of  the  Navy  (NY07528410196,  July 
12,  1984);  Walter  Nadal  v.  Department  of  Transportation 
(AT07528311020,  July  3,  1984);  Thomas  V.  Rafferty  v. 
Department  of  Health  and  Human  Services  (AT03518210693, 
July  10,  1983). 

10.1112  Waiver  of  Right  to  Hearing 

Walter  Nadal  v.  Department  of  Transportation 
(AT07528311020,  July  3,  1984);  Claudette  Hoyt  v.  Department 
of  the  Treasury  (NY07528310033REM,  July  20,  1984). 

10.1113  Withdrawal  of  Appeal 

10.1114  Notice  to  Parties 

10.112  Agency  Response 

Benjamin  S.  Brads  her  v.  Office  of  Personnel  Management 
(AT831L8211294,  July  9, 1984). 

10.1121  Agency  Requests  for  an  Appearance  at  Hearing 

10.113  Class  Action 

Pauline  Roebling  v.  Office  of  Personnel  Management 
(SF08318310986,  July  17, 1984). 

10.114  Consolidation  and  Joinder 

Edward  A.  Tekautz  v.  Department  of  Labor  (CH03518210319, 
July  6, 1984). 

10.115  Intervention 

10.1151  Intervention  as  a Matter  of  Right 

10.1152  Permissive  Intervention 

10.116  Discovery  Procedures 

Philip  J.  Fuhs  v.  U.S.  Postal  Service  (BN07528410043,  July  20, 
1984). 


M.  Gilda  Marques  u.  Department  of  Health  and  Human  Servi- 
ces  (DC531D8210848,  July  12,  1984). 

9.3321  Efficiency  of  the  Service 

9.33211  Nexus 

10.000000  Practice  and  Procedure 
10.100  Appellate  Jurisdiction 

10.110  Prehearing  Procedures 

Joseph  M.  Stec  v.  Office  of  Personnel  Management 
(SF07528310229.  July  17,  1984). 

10.111  Filing  of  Appeal  and  Request  for  Hearing 


10.1161  Motion  for  Discovery 

10.11611  Interrogatories 

Edward  G.  Connor  v.  Department  of  Energy  (DC03518210299, 
July  12,  1984);  Philip  J.  Fuhs  v.  U.S.  Postal  Service 
(BN07528410043,  July  20, 1984). 

10.11612  Depositions 

10.11613  Production  of  Documents 

10.117  Prehearing  Conference 

10.118  Subpoenas 

10  119  Request  for  Witness 

Alvino  Flores  v.  Department  of  Justice  (DA531D8410003,  July 
12.  1984). 


Nancy  L.  McBeen  v.  Department  of  the  Interior 
(DE07528410138,  July  12,  1984);  Paul  J.  Perlman  v.  Depart- 
ment of  Health  and  Human  Services  (NY035184101 1 1,  July 
6,  1984);  Michael  J.  Roy  v.  Department  of  the  Navy 
(BN07528310217,  July  3, 1984). 

10.1111  Right  to  Hearing 


10.120  Presiding  Official 

10.121  Duties  and  Powers 
10.1211  Discretion 

Michael  J.  Roy  v.  Department  of  the  Navy  (BN07528310217, 
July  3, 1984);  Joseph  M.  Stec  v.  Office  of  Personnel  Manage 
ment  (SF07528310229,  July  17,  1984). 

81 

10.12111  Dismissals 


Alvino  Flores  v.  Department  of  Justice  (DA531D8410003,  July 
12,  1984);  Janet  B.  Hutchins  v.  Veterans  Administration 
(SE03518210226,  July  9,  1984);  Genevieve  M.  Kitt  v.  Depart- 
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James  M.  McGrath  v.  U.S.  Postal  Service  (BN07528410075, 
July  17.  1984). 


10.12112  Failure  to  Prosecute 

John  D.  Bieker  v.  Veterans  Administration  (SE03518210172, 
July  17, 1984);  Evelyn  D.  Draper  v.  Department  of  the  Army 
(AT07528210610,  July  6,  1984);  Claudette  Hoyt  v.  Department 
of  the  Treasury  (NY07528310033REM,  July  20,  1984). 

10.12113  Sanctions 

Benjamin  S.  Bradsher  v.  Office  of  Personnel  Management 
(AT831L8211294,  July  9.  1984);  Larry  Brandon  v.  Depart- 
ment of  the  Army  (AT07528310817,  July  17,  1984);  Byron  D. 
Edmond  v.  Veterans  Administration  (SF07528310162,  July  6, 
1984). 

10.1212  Ruling  on  Motions 

James  M.  McGrath  v.  U.S.  Postal  Service  (BN07528410075, 
July  17,  1984);  Joseph  T.  O'Connor  v.  Department  of  the  Inte- 
rior (DC07528211326,  July  9,  1984). 

10.12121  Venue 

10.12122  Interlocutory  Appeals 

10.12123  Continuance  or  Stay 

Alvino  Flores  v.  Department  of  Justice  (DA531D8410003,  July 
12, 1984);  Claudette  Hoyt  v.  Department  of  the  Treasury 
(NY07528310033REM.  July  20,  1984);  William  Jeffers  v. 
Department  of  the  Navy  (SF07528410226,  July  6, 1984); 

Floyd  Markin,  Jr.  v.  Department  of  the  Navy 
(NY07528410196,  July  12,  1984);  Walter  Nadal  v.  Department 
of  Transportation  (AT07528311020,  July  3, 1984);  Charles  M. 
Ray  v.  U.S.  Postal  Service  (AT07528410259,  July  17, 1984). 

10.1213  Orders  of  Presiding  Officials 
10.12131  Compliance 

10.1214  Decision 

10.12141  Content 

M.  Gilda  Marques  v.  Department  of  Health  and  Human  Servi- 
ces (DC531D8210848,  July  12, 1984);  Charles  M.  Ray  v.  U.S. 
Postal  Service  (AT075284 10259.  July  17,  1984);  Rudolph  R. 
Robinson  v.  Department  of  the  Air  Force  (DC07528210502, 
July  12,  1984). 

10.12142  Effective  Date 

10.12143  Finality 

10.12144  Summary  Decision 

10.12145  Recommended  Decision 

10.12146  Form 

10.12147  Timeliness  - 

Julita  E.  Paclibare  v.  Veterans  Administration 
(CH07528310141,  July  20,  1984);  William  J.  Ranter  v. 
Department  of  the  Air  Force  (BN07528310051,  July  20, 1984); 
Joseph  M.  Stec  v.  Office  of  Personnel  Management 
(SF07528310229,  July  17,  1984). 

10.1215  Hearing 

Mary  J.  Allen  v.  Veterans  Administration  (AT075283 10069, 
July  17, 1984);  Alvino  Flores  v.  Department  of  Justice 
(DA531D8410003,  July  12,  1984 ),  Janet  B.  Hutchins  v.  Vete- 
rans Administration  (SE03518210226,  July  9,  1984);  Cathe- 
rine J.  Mavy  v.  Department  of  the  Army  (SF07528310231, 

July  27,  1984);  Raymond  R.  Nelson  v.  Veterans  Administra 
tion  (SF075284 10023,  July  12,  1984);  Thomas  V.  Rafferty  v. 
Department  of  Health  and  Human  Services  (AT035 182 10693, 


July  10,  1984);  Walter  Seidel  v.  Department  of  Agriculture 
(AT0351821 1350,  July  20,  1984);  Charles  F.  Sharp  v.  Small 
Business  Administration  (SL075283 10051 , July  3,  1984); 
Frank  R.  Sherwood  v.  Department  of  the  Interior 
(DE0351821001 1,  July  12,  1984);  Joseph  M.  Stec  v.  Office  of 
Personnel  Management  (SF07528310229,  July  17,  1984); 

John  Z.  Zych  v.  U.S.  Postal  Service  (CH07528310458,  July  6, 
1984). 

10.12151  Postponement 

10.1216  Closing  the  Record 

10.1217  Service 

10.122  Bias 

Larry  Brandon  v.  Department  of  the  Army  (AT07528310817, 
July  17,  1984);  Philip  J.  Fuhs  v.  U.S.  Postal  Service 
(BN07528410043,  July  20,  1984);  M.  Gilda  Marques  v. 
Department  of  Health  and  Human  Services 
(DC531D8210848,  July  12,  1984);  Jean  R.  Richards  v. 
Department  of  Health  and  Human  Services  (CH07528210365, 
July  17,  1984);  Rudolph  R.  Robinson  v. Department  of  the  Air 
Force  (DC07528210502,  July  12, 1984);  Charles  E.  Sharp  v. 
Small  Business  Administration  (SL07528310051,  July  3, 
1984);  Earl  L.  Smith  v.  Department  of  the  Air  Force 
(SF07528310832,  July  17,  1984);  Joseph  M.  Stec  v.  Office  of 
Personnel  Management  (SF07528310229,  July  17,  1984); 
Henry  Wickramasekera  v.  Veterans  Administration 
(CH07528310694,  July  9.  1984). 


10.123  Disqualification 

Jean  R.  Richards  v.  Departmen  t of  Health  and  Human  Servi- 
ces (CH07 528210365,  July  17, 1984). 

10.124  Amicus  Briefs 

10.125  Consideration  of  Evidence 

Ralph  Carnevale  v.  Office  of  Personnel  Management 
(BN831L8310150,  July  20, 1984);  Raymond  Cormier  v.  U.S. 
Postal  Service  (BN07528310137,  July  12,  1984);  James  G. 
Parham  v.  Department  of  Transportation 
(AT075282F0266ADD,  July  17, 1984);  Rudolph  R.  Robinson 
v.  Department  of  the  Air  Force  (DC07528210502,  July  12, 
1984);  Robert  W.  Sangston  v.  Office  of  Personnel  Manage- 
ment (SF831L8410155,  July  20,  1984);  Henry  Wickramasek- 
era v.  Veterans  Administration  (CH07528310694,  July  9, 
1984);  John  Z.  Zych  v.  U.S.  Postal  Service  (CH07528310458, 
July  6,  1984). 


10.1251  Findings  of  Fact 

Daniel  Acker  v.  U.S.  Commission  on  Civil  Rights 
(DC0752821 1308,  July  10,  1984);  Frederick  C.  Bond  v. 
Department  of  Commerce  (DC07528410127,  July  20,  1984); 
Victor  K.  Evans  v.  Departmen  t of  the  Army 
( AT0752831 1 109),  July  30,  1984);  Dolan  Jordan  v.  Depart- 
ment of  the  Army  (SE07528410007,  July  12,  1984);  M.  Gilda 
Marques  v.  Department  of  Health  and  Human  Services 
(DC531D8210848,  July  12,  1984);  Margott  E.  Patterson  v. 
Department  of  the  Air  Force  (PH07528310716,  July  10,  1984). 


10.130  Board  Review  of  Initial  Decisions 

Richard  J.  White  v.  Department  of  the  Army 
(SE07528090036ADD,  July  9, 1984). 
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10.131  Board  Reopening 

Alexander  Brandt  v.  Department  of  the  Navy 
(DC07528310774,  July  12, 1984);  Joseph  M.  DeFelice  v.  Office 
of  Personnel  Management  (SF07318211046,  July  9,  1984; 
Genevieve  M.  Kitt  v.  Department  of  the  Army 
(CH07528310011,  July  12, 1984). 

10.132  Petition  for  Review 

Thomas  J.  Allen  v.  Department  of  Transportation 
(BN075281F0230,  July  20,  1984);  Dora  D.  Brotherton 
Department  of  the  Navy  (DC07528310714,  July  10,  1983). 

10.1321  Filing  Requirements 

Walter  Adams  v.  U.S.  Postal  Service  (DE07528310137,  July  10, 
1984);  Richard  L.  Ale  v.  Office  of  Personnel  Management 
(CH07318210703,  July  17, 1984);  Charles  W.  Behrendt  v. 
Department  of  the  Navy  (PH075284101 19,  July  12,  1984); 
Dora  D.  Brotherton  Department  of  the  Navy 
(DC07528310714,  July  10, 1983);  William  G.  Catlin  v. 
Department  of  Justice  (SF07528310039,  July  12,  1984);  Gene- 
vieve M.  Kitt  v.  Department  of  the  Army  (CH07528310011, 
July  12,  1984);  Walter  J.  Little  v.  U.S.  Marine  Corps 
(DC07528410143,  July  16, 1984);  Isador  Schlachter  v.  Office 
of  Personnel  Management  (NY831L8310042ADD,  July  20, 
1984);  Owen  C.  Sweeney  v.  Department  of  the  Treasury 
(PH07528110109,  July  9,  1984);  Richard  J.  White  v.  Depart- 
ment of  the  Army  (SE07528090036ADD,  July  9,  1984). 


10.1322  Criteria 

Lionel  G.  Allen  v.  Office  of  Personnel  Management 
(AT07318311056,  July  17,  1984);  Thomas  J.  Allen  v.  Depart- 
ment of  Transportation  (BN075281F0230,  July  20,  1984); 
Thomas  0.  Barnes  v.  Department  of  the  Army 
(DC07528310930,  July  17, 1984);  Herman  Brown.  Jr.  v. 
Department  of  the  Army  (DA07528310988,  July  27,  1984); 
Ralph  Carnevale  v.  Office  of  Personnel  Management 
(BN831L8310150,  July  20,  1984 )\  Richard  Esparza  v. 
Department  of  the  Air  Force  (DA07528310961,  July  17, 1984); 
Bruce  Furman  v.  Department  of  the  Treasury 
(PH07528210546,  July  2,  1984);  Clinton  Hall  v.  Drug 
Enforcement  Administration  (DC03518211372,  July  3,  1984); 
James  Holt  v.  Office  of  Person  nel  Management 
(DA831L83 10851,  July  12,  1984);  William  V.  Kennedy  v. 
Department  of  the  Army  (PH075281 10483,  July  17, 1984); 
Tommie  Kline  v.  Department  of  Health  and  Human  Services 
(DA531D8310765,  July  27, 1984);  M.  Gilda  Marques  v. 
Department  of  Health  and  Human  Services 
(DC531 D8210848,  July  12, 1984);  Robert  S.  McKinney  v.  U.S. 
Postal  Service  (SL07528410012,  July  3, 1984);  James  O.  Myr- 
tetus  v.  Department  of  the  Army  (SF07528310175,  July  17, 
1984);  Carolyn  Robinson  v.  Office  of  Personnel  Management 
(NY831L8210312,  July  9,  1984);  Rudolph  R.  Robinson  v. 
Department  of  the  Air  Force  (DC075282 10502,  July  12, 1984); 
Charles  E.  Sharp  v.  Small  Business  Administration 
(SL07528310051,  July  3,  1984);  Frank  R.  Sherwood  v. 
Department  of  the  Interior  ( DE0351821001 1,  July  12,  1984); 
Owen  C.  Sweeney  v.  Department  of  the  Treasury 
(PH075281 10109,  July  9,  1984);  Claude  H.  Thomas  v.  Vete- 
rans Administration  (BN07528310002,  July  20,  1984);  George 
J.  Torres  u.  Veterans  Administration  (DA0752831 1008,  July 
12,  1984);  John  Z.  Zych  v.  U.S.  Postal  Service 
(CH07528310458,  July  6,  1984). 


10.13221  New  and  Material  Evidence 

Roger  Bridges  v.  Office  of  Personnel  Management 
(AT831L8310317,  July  9,  1984);  Mildred  A.  Brooks  v.  Of f ice  of 
Personnel  Management  (DC831L8310931,  July  12, 1984); 
Herman  Brown,  Jr.  v.  Department  of  the  Army 
(DA07528310988,  July  27,  1984);  Ralph  Carnevale  v.  Office  of 
Personnel  Management  (BN831L8310150,  July  20,  1984); 
John  Coleman,  et  al.  v.  Department  of  Transportation 
(NY075281F0482,  July  6,  1984);  Edward  G.  Connor  v. 
Department  of  Energy  (DC03518210299,  July  12,  1984); 
Raymond  J.  Cormier  v.  U.S.  Postal  Service  (BN07528310137, 
July  12,  1984);  Richard  Esparza  v.  Department  of  the  Air 
Force  (DA07528310961,  July  17,  1984);  Bruce  Furman  v. 
Department  of  the  Treasury  (PH07528210546,  July  2,  1984); 
Bettie  L.  Givens  v.  Office  of  Personnel  Management 
(SF831L8310071,  July  6,  1984);  James  Holt  v.  Office  of  Per- 
sonnel Management  (DA831L8310851,  July  12, 1984);  Gene- 
vieve M.  Kitt  v.  Department  of  the  Army  (CH07528310011, 
July  12, 1984);  Arthur  W.  Martinez  v.  Department  of  Defense 
(DE07528310121,  July  3, 1984);  Nancy  L.  McBeen  v.  Depart- 
ment of  the  Interior  (DE07528410138,  July  12,  1984);  Robert 
S.  McKinney  v.  U.S.  Postal  Service  (SL07528410012,  July  3, 
1984);  Raymond  R.  Nelson  v.  Veterans  Administration 
(SF07528410023,  July  12,  1984);  Paul  E.  Painter  v.  Office  of 
Personnel  Management  (AT831L8210805,  July  9,  1984); 
Wanda  Parshall  v.  Department  of  the  Navy  (SF07528410179, 
July  6,  1984 Y,  Margott  E.  Patterson  v.  Department  of  the  Air 
Force  (PH07528310716,  July  10,  1984);  Salathiel  Presley  v. 
Department  of  Health  and  Human  Services 
(AT075281 10674 ADD,  July  9, 1984);  Rudolph  R.  Robinson  v. 
Department  of  the  Air  Force  ( DC07528210502,  July  12,  1984); 
Owen  C.  Sweeney  v.  Department  of  the  Treasury 
(PH075281 10109,  July  9, 1984);  Bobbie  N.  Williams  v.  U.S.  Pos- 
tal Service  (CH075281 10720,  July  2,  1984). 

10.13222  Erroneous  Interpretation  of  Statute  or  Regulations 

Daniel  Acker  v.  U.S.  Commission  on  Civil  Rights 
(DC07528211308,  July  10,  1984);  Thomas  O.  Barnes  v. 
Department  of  the  Army  (DC07528310930,  July  17,  1984); 
Mildred  A.  Brooks  v.  Office  of  Personnel  of  Management 
(DC831L8310931,  July  12,  1984);  Walter  Frazier  v.  Depart- 
ment of  the  Army  (AT07528310824,  July  17,  1984);  Robert  E. 
Harris  v.  Tennessee  Valley  Authority  (AT03518310330,  July 
12, 1984);  Robert  D.  Hilderbrand  v.  Department  of  Justice 
(AT07528210900,  July  17,  1984);  William  R.  Little  v.  Office  of 
Personnel  Management  (AT08318410041,  July  20,  1984);  Eli- 
zabeth J.  Mitchell  v.  Department  of  Defense  (SF07528410142, 
July  20,  1984);  Joseph  T.  O'Connor  v.  Department  of  the  Inte- 
rior (DC07528211326,  July  9,  1984);  Julita  E.  Paclibare  v. 
Veterans  Administration  (CH07528310141,  July  20,  1984); 
Gerald  E.  Phillips  v.  Department  of  Transportation 
(DE03538210033,  July  17,  1984);  Julius  D.  Staten  v.  U.S.  Pos- 
tal Service  (N  Y07528310396,  July  17,  1984);  Rita  W.  Sterling 
v.  Department  of  Defense  (AT07528311 106,  July  20,  1984); 
Claude  H.  Thomas  v.  Veterans  Administration 
(BN07528310002,  July  20,  1984);  Theodore  Trybul  v.  Depart- 
ment of  the  Army  (DC07528310383,  July  20,  1984);  Thelma  E. 
Tucker  v.  Consumer  Product  Safety  Commission 
(SF03518210292,  July  6,  1984);  Henry  Wickramasekera  v. 
Veterans  Administration  (CH07528210694,  July  9,  1984);  1177- 
ham  C.  Womack  v.  U.S.  Postal  Service  (DA07528310640,  July 
17,  1984). 

10.1323  Short  Form  Decisions  (See  “Short  Denials  and 
Dismissals”) 
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10.1324  New  Allegations  Not  Previously  Before  the  Pre- 

siding Official 

Wanda  Parshall  v.  Department  of  the  Navy  (SF075284 10179, 
July  6,  1984);  Margott  E.  Patterson  v.  Department  of  the  Air 
Force  (PH07528310716,  July  10,  1984);  Steven  M.  Sepal  v. 
Department  of  Transportation  (SL07528310201,  July  9,  1984); 
Akhouri  A.  Sinha  v.  Veterans  Administration 
(CH035181 10610,  July  9, 1984). 

10.1325  Response  to  Petition  for  Review 

10.133  Board  Review  Powers 

Mildred  A.  Brooks  v.  Office  of  Personnel  Management 
(DC831L8310931,  July  12,  1984);  Byron  D.  Edmond  v.  Veter- 
ans Administration  (SF07528310162,  July  6,  1984);  Sally 
Swanson  v.  Defense  Logistics  Agency  (PH07528310759,  July 
3,  1984). 

10.134  Consolidation 

Joseph  Caruso,  et  al.  v.  Office  of  Personnel  Management 
(SF07318210987,  July  17,  1984). 

10.140  Board  Opinion 

10.141  Content 

10.142  Effective  Date 

10.143  Finality 

10.144  Reconsideration 

Thomas  J.  Allen  v.  Department  of  Transportation 
(BN075281F0230,  July  20,  1984);  Bobbie  N.  Williams  v.  U.S. 
Postal  Service  (CH07528110720,  July  2,  1984). 

10.150  Judicial  Review 

Harold  Brown  v.  Department  of  Transportation 
(NY075281F1457REM,  July  3,  1984);  Nannette  Dulcie  v. 
Department  of  the  Treasury  (DA315H8410201,  July  17,  J 984). 

10.151  Court  Jurisdiction 

Nannette  Dulcie  v.  Department  of  the  Treasury 
(DA315H84 10201,  July  17,  1984). 

10.152  Court  Remand 


10.2113  Party  Response  Rights 

10.2114  Powers  of  Board 

10.2115  Board  Decision 

10.2116  Judicial  Review 

10.212  Stays 

10.2121  Initial  Stay — Section  1208(a) 

10.2121 1 Filing  of  Request  for  Stay 

10.2122  Extension  of  Initial  Stay— Section  1208(b) 

10.21221  Filing  of  Request  for  Extension  of  Stay 

10.21222  Agency  Response 

10.2123  Indefinite  Stay — Section  1208(c) 

10.21231  Filing  of  Request  for  Indefinite  Stay 

10.21232  Opportunity  for  Comment 

10.212321  Special  Counsel 

10.212322  Agency 

10.2124  Powers  of  the  Board 

10.21241  Initial  Stay 

10.21242  Extension  of  Initial  Stay 

10.21243  Indefinite  Stay 

10.2125  Board  Decision 

10.2126  Judicial  Review 

10.213  Hatch  Act  Procedures 

10.2131  Filing  of  Letter  Charges 

10.2132  Response  Rights 

10.2133  Powers  of  the  Board 

10.2134  Board  Decision 

10.2135  Judicial  Review 

10.214  Intervention 

10.2141  Office  of  Personnel  Management 

10.2142  Others 

10.220  Administrative  Law  Judge  Cases 

10.221  Filing  of  Complaint 

10.222  Administrative  Law  Judge  Response 

10.223  Procedural  Rights  (cross-reference  to  10.110) 

10.224  Presiding  Official 

10.2241  Administrative  Law  Judge 

10.2242  Merit  Systems  Protection  Board 

10.225  Powers  of  the  Board 

10.226  Decision 

10.2261  Recommended  Decision 

10.227  Judicial  Review 

10.230  Review  of  Rules  and  Regulations 

10.231  Office  of  Personnel  Management 


10.300  Cases  Heard  by  Administrative  Law  Judges 


Harold  Brown  v.  Department  of  Transportation 
(NY075281F1457REM,  July  3,  1984);  Irene  C.  Parodi  v.  Office 
of  Personnel  Management  (SF831L8090012,  July  17,  1984). 

10. 1 60  Pre-Civil  Service  Reform  Act  Cases  (Old 
System) 

10.200  Original  Jurisdiction 

10.210  Special  Counsel  Cases 


Angelos  Sakellarios  v.  Department  of  Housing  and  Urban 
Development  (BN07528210183,  July  12,  1984). 


10.400  Representation 

Juan  C.  Gonzales  v.  Department  of  Health  and  Human  Servi- 
ces (DA07528310509,  July  10,  1984);  Claudette  Hoyt  v. 
Department  of  the  Treasury  (NY07528310033REM,  July  20, 
1984);  Charles  M.  Ray  v.  U.S.  Postal  Service  ( AT07528410259. 
July  17,  1984). 


10.21 1 Complaints  for  Corrective  Action 

10.2111  Filing  of  Complaint 

10.2112  Rights  of  Employees  in  5 U.S.C.  1206(g)  Discipli- 

nary Actions 

10.21121  Answer 

10.21122  Representation 

10.21123  Hearing 


10.410  ProSe 

Joseph  M.  Stec  v.  Office  of  Personnel  Managemen* 
SF07528310229,  July  17,  1984). 

10.420  Attorney 

10.430  Other  Representation 
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10.440  Conflict  of  Interest 

Owen  C.  Sweeney  u.  Department  of  the  Treasury 
(PH07528110109,  July  9, 1984). 

10.500  Ex  Parte  Conduct 

Steven  M.  Segal  v.  Department  of  Transportation 
(SL07528310201,  July  9, 1984);  Joseph  M.  Stec  v.  Office  of  Per- 
sonnel Management  (SF07528310229,  July  17,  1984);  Owen 
C.  Sweeney  v.  Department  of  the  Treasury  (PH075281 10109, 
July  9,  1984). 

10.600  Substitution  of  Parties 

10.610  Death  of  Appellant 

10.700  Former  Adjudication 

10.710  Res  Judicata 

10.720  Estoppel 

Joseph  Caruso,  et  al.  v.  Office  of  Personnel  Management 
(SF07318210987,  July  17,  1984);  Michael  Huff  v.  Department 
of  the  Navy  (SF07528310057,  July  6, 1984). 


10.800  General  Board  Powers 

Joan  G.  Allman,  et  al.  v.  Department  of  Housing  and  Urban 
Development  (DC03518310401,  July  2,  1984);  Sally  Swanson 
v.  Defense  Logistics  Agency  (PH07528310759,  July  3, 1984). 


10.810  Waiver  of  Board  Regulations 

Patricia  G Allen  v.  Office  of  Personnel  Management 
(AT831L8310996,  July  6, 1984);  Charles  W.  Behrendt  v. 
Department  of  the  Navy  (PH075284101 19,  July  12,  1984) 


10.811  Untimeliness 

Walter  Adams  v.  U.S.  Postal  Service  (DE07528310137,  July  10, 
1984);  Richard  L.  Ale  v.  Office  of  Personnel  Management 
(CH07318210703,  July  17,  1984);  Patricia  G.  Allen  v.  Office  of 
Personnel  Management  AT831L8310996,  July  6,  1984);  Joan 
G.  Allman,  et.  al.  v.  Department  of  Housing  and  Urban 
Development  (DC03518310401,  July  2,  1984);  Louis  Brown  v. 
Department  of  Justice  (SF075281 11256,  July  12, 1984);  Wil- 
liam G.  Catlin  v.  Department  of  Justice  (SF07528310039. 

July  12,  1984);  Raymond  J.  Cormier  v.  U.S.  Postal  Service 
(BN07528310137,  July  12,  1984);  Evelyn  D.  Draper  v. 
Department  of  the  Army  (AT07528210610,  July  6,  1984); 
Genevieve  M.  Kitt  v.  Department  of  the  Army 
(CH07528310011,  July  12,  1984);  Walter  J.  Little  v.  U.S. 
Marine  Corps  (DC07528410143.  July  16, 1984);  Nancy  L. 
McBeen  v.  Department  of  the  Interior  (DE07528410138,  July 
12,  1984);  Paul  J.  Perlman  v.  Department  of  Health  and 
Human  Services  (NY03518410111,  July  6,  1984);  James  C. 
Pope  v.  Department  of  Transportation  (SE07528210074ADD, 
July  9,  1984);  Michael  J.  Roy  v.  Department  of  the  Navy 
(BN07528310217,  July  3,  1984);  Isador  Schlachter  v.  Off  ice  of 
Personnel  Management  (NY831L8310042ADD,  July  20, 
1984);  Kenneth  R.  Solene  v.  Department  of  the  Navy 
(SE07528210302,  July  12,  1984);  Bobbie  N.  Williams  v.  U.S. 
Postal  Service  (CH075281 10720,  July  2, 1984). 


10.820  Waiver  of  Non-Statutory  Requirements  in 
Board  Orders 


11.000000  Prohibited  Personnel  Practices 
11.100  Practices  Prohibited 

11.110  Personal  Favoritism 

11.111  Improper  Consideration  of  Employee  Information 

11.112  Willful  Deception  or  Obstruction  of  Competition 

11.113  Forced  Withdrawal  from  Competition 

11.114  Unauthorized  Employment  Preference 

11.115  Nepotism 

11.120  Unauthorized  Political  Practices 

11.121  Political  Coercion 

11.122  Political  Reprisals 

11.130  Prohibited  Discrimination 

11.131  Age 

11.132  Race,  Color,  and  National  Origin  Discrimination 

Henry  Wickramasekera  v.  Veterans  Administration 
(CH07528210694,  July  9, 1984). 

11.133  Handicapping  Condition 

11.134  Sex 

11.135  Religion 

1 1 . 1 36  Marital  Status 

11.137  Political  Affiliation 

11.140  Prohibited  Reprisal 

Joseph  T.  O’Connor  v.  Department  of  the  Interior 
(DC0752821 1326,  July  9,  1984);  Jean  R.  Richards  v.  Depart- 
ment of  Health  and  Human  Services  (CH07528210365,  July 
17,  1984);  Henry  Wickramasekera  v.  Veterans  Administra- 
tion (CH07528210694,  July  9,  1984). 


11.141  For  Exercising  Appeal  Rights 

William  V.  Kennedy  v.  Department  of  the  Army 
(PH075281 10483,  July  17,  1984);  M.  Gilda  Marques  v. 
Department  of  Health  and  Human  Services 
(DC531D8210848,  July  12,  1984);  Margott  E.  Patterson  v. 
Department  of  the  Air  Force  (PH07528310716,  July  10, 1984); 
Lena  Salazar  v.  Department  of  the  Navy  (DC531D8410270, 
July  20,  1984). 


11.150  Whistleblowers 

11.151  Actions  Against  Whistleblowers 

11.1511  Definition  of  Gross  Waste  of  Fupds 

11.1512  Definition  of  Mismanagement 

1 1.1513  Definition  of  Abuse  of  Authority 

11.152  Reprisals  Against  Whistleblowers 

1 1.160  Actions  Based  on  Non-Performance  Related 

Conduct 

11.161  Nexus  to  Efficiency  of  the  Service 

11.170  Actions  in  Violation  of  Merit  Systems 

Principles 

11.171  Merit  Systems  Principles 

11.172  Implementation  of  Merit  Systems  Principles 

11.200  Burden  of  Proof 
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1 1.210  Definition  of  Personnel  Action 

11.220  Authority  to  Take  Action 

11.300  Penalties 


12.000000  Reductions  in  Force 

12.100  Actions 

12.110  Assignments 

Garrett  V.  Coleman  v.  Department  of  Education 
(DC03518210334,  July  3,  1984);  Thelma  E.  Tucker  v.  Consu- 
mer Product  Safety  Commission  (SF03518210292,  July  6, 
1984). 


12.111 

12.112 

12.113 

12.114 

Change  of  Positions  of  Reclassification 
Grade  Retention 
Pay  Retention 
Retreat  Rights 

Anna  F.  Jorgenson  v.  Department  of  Agriculture 
(DE03518210179,  July  17,  1984). 

12.115 

Remedial  Actions 

12.116 

Best  Offer 

Anna  F.  Jorgenson  v.  Department  of  Agriculture 
(DE03518210179,  July  17,  1984). 

12.120 

Furlough 

12.130 

Separation 

Wayne  P.  Billings  v.  Tennessee  Valley  Authority 
( AT03518210964,  July  6,  1984);  Robert  M.  Lematta  v. 
Department  of  Health  and  Human  Services  (SL03518410023, 
July  10,  1984);  Thomas  V.  Rafferty  v.  Department  of  Health 
and  Human  Services  (AT03518210693,  July  10,  1984);  Walter 
Seidel  v.  Department  of  Agriculture  (AT03518211350,  July 
20,  1984);  Frank  R.  Sherwood  v.  Department  of  the  Interior 
(DE03518210011,  July  12,  1984);  Ronald  L.  Young,  et  al.  v. 
Department  of  the  Int erior  (SE0351 831 01 98,  July  3,  1984). 

12.140  Voluntary  Retirement 

Janet  B.  Hutchins  v.  Veterans  Administration 
(SE03518210226,  July  9,  1984);  Robert  M.  Lematta  v. 
Department  of  Health  and  Human  Services  (SL03518410023, 
July  10,  1984). 

12.150  Reduction  in  Grade 

John  D.  Bieker  v.  Veterans  Administration  (SE035182101 72, 
July  17, 1984);  Garrett  V.  Coleman  v.  Department  of  Educa- 
tion (DC03518210334,  July  3,  1984);  Edward  G.  Connor  v. 
Department  of  Energy  (DC03518210299,  July  12,  1984); 
Robert  E.  Harris  v.  Tennessee  Valley  Authority 
(AT035 183 10330,  July  12,  1984);  Anna  F.  Jorgenson  v. 
Department  of  Agriculture  (DE03518210179,  July  17,  1984); 
Arcadia  Medina- Rodriquez  v.  Veterans  Administration 
(BN03518210226,  July  9,  1984);  Akhoun  A.  Smha  u.  Veterans 
Administration  (CH035181 10610,  July  9,  1984). 

12.200  Retention  Standing 


12.210  Competitive  Area 

Garrett  V.  Coleman  v.  Department  of  Education 
(DC03518210334,  July  3,  1984);  Akhoun  A Smha  i Veterans 
Administration  (CH035181 10610.  -July  9,  1 9«  4 >:  Ronald  I. 
Young,  et  al.  v.  Department  of  the  Interior  (SE03518310198, 
July  3,  1984). 

12.220  Competitive  Level 

Garrett  V.  Coleman  v.  Department  of  Education 
(DC03518210334,  July  3,  1984);  Robert  E.  Harris  v.  Tennessee 
Valley  Authority  (AT035 183 10330,  July  12,  1984);  Thelma  E 
Tucker  v.  Consumer  Product  Safety  Commission 
(SF03518210282,  July  6,  1984). 

12.221  Release  from  Competitive  Level 

John  D.  Bieker  v.  Veterans  Administration  (SE03518210I72. 
July  17,  1984);  Garrett  V.  Coleman  v.  Depart  merit  of 
Education  (DC03518210334,  July  3,  1984). 

12.230  Retention  Register 

12.231  Tenure  of  Employment 

Garrett  V.  Coleman  v.  Department  of  Education 

(DC03518210334,  July  3,  1984). 

12.232  Veterans  Preference 

Wayne  P.  Billings  v.  Tennessee  Valley  Authority 
(AT03518210964,  July  6,  1984). 

12.233  Performance  Ratings 

12.300  Transfer  of  Functions 

Walter  Seidel  v.  Department  of  Agriculture  (AT0351821 1350, 
July  20,  1984). 

12.310  Transfer  of  Employees 

Thomas  V.  Rafferty  v.  Department  of  Health  and  Human  Ser- 
vices (AT03518210693,  July  10,  1984). 

12.400  Procedural  Rights  and  Requirements 

Richard  L.  Banaszek  v.  Department  of  the  Army 
(SE033081 10221  ADD,  July  12,  1984);  Dewey  C.  Thonngton  v. 
Department  of  the  Army  (NY03308310558,  July  9,  1984). 

12.410  Notice 

Robert  M.  Lematta  v.  Department  of  Health  and  Human  Ser- 

vices (SL03518410023,  July  10,  1984);  Thomas  V.  Rafferty  v. 
Department  of  Health  and  Human  Services  ( AT03518210693, 
July  10,  1984). 

12.411  General 

12.412  Specific 

12.420  Appeals 

Clinton  Hall  v.  Drug  Enforcement  Administration 
(DC03518211372,  July  3,  1984);  Thomas  V.  Rafferty  v. 
Department  of  Health  and  Human  Services  (AT03518210693, 
July  10,  1984);  Frank  R.  Sherwood  v.  Department  of  the  Inte 
nor  (DE03518210011,  July  12,  1984). 

12.421  Burden  of  Proof 
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Edward  G.  Connor  v.  Department  of  Energy  (DC03518210299, 
July  12,  1984);  Arcadio  Medina-Rodriquez  v.  Veterans 
Administration  (BN03518210226,  July  9,  1984);  Frank  R. 
Sherwood  v.  Department  of  the  Interior  (DE03518210011, 

July  12,  1984). 

12.4211  Prima  Facie  Showing  that  Reduction  in  Force 
Properly  Invoked 

Edward  G.  Connor  v.  Department  of  Energy  (DC03518210299, 
July  12,  1984);  Arcadio  Medina-Rodriquez  v.  Veterans 
Administration  (BN03518210226,  July  9,  1984);  Akhouri  A. 
Sinha  v.  Veterans  Administration  (CH03518110610,  July  9, 
1984). 

12.4212  Additional  Proof  Required 

Arcadio  Medina-Rodriquez  u.  Veterans  Administration 
(BN03518210226,  July  9. 1984). 

12.422  Premature  Reduction  in  Force  Appeal 

12.430  Restoration  by  Agency 

12.440  Reemployment  Priority  List 

Rex  L.  Carey  v.  Department  of  Health  and  Human  Services 
(DA34438311029,  July  10,  1984);  Dewey  C.  Thorington  v. 
Department  of  the  Army  (N  Y03308310558,  July  9,  1984). 

12.500  Justification 

John  D.  Bieker  v.  Veterans  Administration  (SE03518210172, 
July  17,  1984). 

12.510  Lack  of  Work 

Akhouri  A.  Sinha  v.  Veterans  Administration 
(CH035181 10610,  July  9, 1984). 

12.511  Contracting  out 

12.520  Shortage  of  Funds 

12.530  Reorganization 

Garrett  V.  Coleman  v.  Department  of  Education 
(DC03518210334,  July  3,  1984);  Edward  G.  Connor  v. 
Department  of  Energy  ( DC03518210299,  July  12,  1984);  Thom- 
as V.  Rafferty  v.  Department  of  Health  and  Human  Servi- 
ces (AT03518210693,  July  10,  1984);  Akhouri  A.  Sinha  v. 
Veterans  Administration  (CH03518110610,  July  9,  1984); 
Ronald  L.  Young,  et  al.  v.  Department  of  the  Interior 
(SE03518310198,  July  3, 1984). 

12.531  Invalid  Reorganization 

12.540  Reclassification 

12.550  Exercise  of  Reemployment  or  Restoration 
Rights 

12.560  Challenges  to  Bona  Fides 

Arcadio  Medina-Rodriquez  v.  Veterans  Administration 
(BN03518210226,  July  9,  1984);  Paul  J.  Perlman  v.  Depart- 
ment of  Health  and  Human  Services  (NY035184101 1 1,  July 
6,  1984). 


12.561  Personal  Reasons 

Garrett  V.  Coleman  v.  Department  of  Education 
(DC03518210334,  July  3,  1984);  Edward  G.  Connor  v. 


Department  of  Energy  (DC03518210299,  July  12,  1984); 
Arcadio  Medina-Rodriquez  v.  Veterans  Administration 
(BN03518210226,  July  9,  1984);  Frank  R.  Sherwood  v. 
Department  of  the  7n<erior(DE03518210011,  July  12,  1984); 
Akhouri  A.  Sinha  v.  Veterans  Administration 
(CH03518110610,  July  9, 1984). 

12.562  Job  Conditions 

Paul  J.  Perlm  an  v.  Department  of  Health  and  Human  Services 
(NY03518410111,  July  6, 1984). 


12.600  Qualifications 

Edward  G.  Connor  v.  Department  of  Energy  (DC03518210299, 
July  12,  1984). 

12.700  Administrative  Law  Judges 


13.000000  Regulations  Review 

13.100  Office  of  Personnel  Management 
Rules  and  Regulations 

13.110  Facial  Invalidity 
13.120  Agency  Implementation 

14.000000  Remedies 

Richard  L.  Banaszek  v.  Department  of  the  Army 
(SE033081 10221  ADD,  July  12, 1984). 


14.100  Reinstatement 

Billie  E.  McGee  v.  U.S.  Postal  Service  (AT075281 10753,  July 
30,  1984). 

14.110  Backpay 

Richard  L.  Banaszek  v.  Department  of  the  Army 
(SE03308110221ADD,  July  12, 1984). 

14.200  Civil  Penalty 

14.210  Damages 

14.300  Cease  and  Desist  Order 


14.400  Corrective  Action 

Richard  L.  Banaszek  v.  Department  of  the  Army 
(SE033081 10221  ADD,  July  12, 1984). 

14.500  Attorney  Fees 

Richard  J.  White  v.  Department  of  the  Army 
(SE07528090036ADD,  July  9,  1984). 

14.510  Statutory  Authorization 

James  C.  Pope  v.  Department  of  Transportation 
(SE07528210074ADD,  July  9,  1984);  Lorna  E.  Seyler  v.  Office 
of  Personnel  Management  (SF08318310772ADD,  July  12, 
1984);  Carl  A.  Wallace  v.  Office  of  Personnel  Management 
(PH831L8310634ADD,  July  17,  1984). 
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14.511 


Employee-Initiated  Disability  Retirement  Claims 

Isador  Schlachter  v.  Office  of  Personnel  Management 
(NY831L8310042ADD,  July  20, 1984);  Carl  A.  Wallace  v. 
Office  of  Personnel  Management  (PH831L8310634ADD,  July 
17,  1984). 

14.520  Interest  of  Justice 

David  A.  Barson,  et  al.  v.  Department  of  Transportation 
(SE075281F0493ADD,  July  20,  1984);  John  Coleman,  et  al.  v. 
Department  of  Transportation  (NY075281F0482,  July  6, 

1984);  Walter  Trueheart,  Jr.  v.  Department  of  the  Army 
(DC07528110765ADD,  July  2,  1984);  Richard  J.  White  v. 
Department  of  the  Army  (SE07528090036ADD,  July  9,  1984). 

14.521  Prohibited  Personnel  Practices 

14.522  Clearly  Without  Merit 

James  W.  Brennan  v.  Department  of  Transportation 
(NY075281F0450ADD,  July  20,  1984);  John  Coleman,  et  al.  v. 
Department  of  Transportation  (NY075281F0482,  July  6, 

1984). 

14.523  Bad  Faith 

John  Coleman,  et  al.  v.  Department  of  Transportation 
(NY075281F0482,  July  6,  1984). 

14.5231  Harassment 

14.5232  Improper  Pressure 

14.524  Gross  Procedural  Error  by  Agency 

David  A.  Barson,  et  al.  v.  Department  of  Transportation 
(SE075281F0493ADD,  July  20,  1984). 

14.525  Agency  Direct  or  Indirect  Knowledge  of  Lack  of 

Merit 

James  W.  Brennan  v.  Department  of  Transportation 
(NY075281F0450ADD,  July  20,  1984);  John  Coleman,  et  al.  v. 
Department  of  Transportation  (NY075281F0482,  July  6, 

1984);  Walter  Trueheart,  Jr.  v.  Department  of  the  Army 
(DC07528110765ADD,  July  2,  1984). 

14.526  Employee-Initiated  Claims 

Lloyd  J.  St.  Clergy  v.  Off  ice  of  Personnel  Management 
(DA831L8310910,  July  6,  1984);  Isador  Schlachter  v.  Office  of 
Personnel  Management  (NY831L8310042ADD,  July  20, 

1984). 

14.527  Agency-Initiated  Claims 

14.530  Prevailing  Party 

David  A.  Barson  v.  Department  of  Transportation 
(SE075281F0493ADD,  July  20,  1984);  James  C.  Pope  v. 
Department  of  Transportation  (SE07528210074ADD,  July  9, 
1984);  Richard ' J.  White  v.  Department  of  the  Army 
(SE07528090036ADD,  July  9,  1984). 

14.540  Incurred 

David  A.  Barson,  et  al.  v.  Department  of  Transportation 
(SE075281F0493ADD,  July  20,  1984);  John  Coleman,  et  al.  v. 
Department  of  Transportation  (NY075281F0482,  July  6, 

1984). 

14.541  Attorney-Client  Relationship 


John  Coleman,  et  al.  v.  Department  of  Transportation 
(NY075281F0482,  July  6,  1984). 

14.550  Reasonableness  of  Fees 

James  W.  Brennan  v.  Department  of  Transportation 
(NY075281F0450ADD,  July  20,  1984);  John  Coleman,  et  al  i 
Department  of  Transportation  (NY075281F0482,  July  6. 
1984);  James  G.  Parham  v.  Department  of  Transportation 
(AT075282F0266ADD,  July  17.  1984). 

14.560  Timeliness  of  Fee  Motion 

James  C.  Pope  v.  Department  of  Transportation 
(SE0752821 0074 ADD,  July  9,  1984);  Kenneth  R.  Solene  v. 
Department  of  the  Navy  (SE07528210302,  July  12,  1984). 

14.570  Filing  Requirements 

Lloyd  J.  St.  Clergy  v.  Office  of  Personnel  Management 
(DA831L8310910,  July  6,  1984);  James  E.  Young  v.  Depart 
ment  of  Energy  (AT531D8211323,  July  3,  1984). 

14.600  Settlement 
14.700  Mitigation  of  Penalty 

Richard  G.  Ballenger  v.  U.S.  Postal  Service  (SF07528210947, 
July  9, 1984);  Stanley  Johnson  v.  Department  of  the  Army 
(CH07528310104,  July  12,  1984);  Charles  L Montgomery  v 
Department  of  the  Army  (DA07528310989,  July  9,  1984); 
Raymond  R.  Nelson  v.  Veterans  Administration 
(SF07528410023,  July  12,  1984). 


15.000000  Retirement 

15.100  Retirement  Requirements 

15.110  Early  Retirement 

John  D.  Bell  v.  Office  of  Personnel  Management 
(AT08318410050,  July  12,  1984). 

15.111  Reorganization,  Reduction  in  Force,  Transfer  of 

Function 

15.120  Credit  for  Service 

Clifton  C.  Guymon  v.  Office  of  Personnel  Management 
(SF08318310974,  July  17,  1984);  Gerald  E.  Phillips  v. 
Department  of  Transportation  (DE03538210033,  July  17, 
1984). 


15.121  Law  Enforcement  Officers  and  Firefighters 

John  D.  Bell  v.  Office  of  Personnel  Management 
(AT083 184 10050,  July  12, 1984);  William  R.  Little  v.  Office  of 
Personnel  Management  ( AT08318410041,  July  20,  1984). 

15.122  Covered  Positions 

Clifton  C.  Guymon  v.  Off  ice  of  Personnel  Management 
(SF083118310974,  July  17,  1984). 

15.130  Disability  Retirement 

15.131  On  Application  of  Employee 
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15.1311  Appeal  to  Merit  Systems  Protection  Board 

Benjamin  S.  Bradsher  v.  Office  of  Personnel  Management 
(AT831L8211294,  July  9,  1984). 

15.13111  Scope  of  Review 

15.13112  Burden  of  Proof 

Benjamin  S.  Bradsher  u.  Office  of  Personnel  Management 
(AT831L8211294,  July  9,  1984);  Roger  Bridges  v Office  of  Per- 
sonnel Management  (AT831L8310317,  July  9,  1984);  Bettie  L. 
Givens  v.  Office  of  Personnel  Management  (SF831L8310071, 
July  6, 1984). 

15.13113  Parties 

15.132  On  Application  of  Agency 

15.1321  Appeal  to  Merit  Systems  Protection  Board 

Robert  W.  Sangston  v.  Office  of  Personnel  Management 
(SF831L8410155,  July  20, 1984). 

15.13211  Scope  of  Review 

15.13212  Burden  of  Proof 

Paul  E.  Painter  v.  Office  of  Personnel  Management 
(AT831L8210805,  July  9, 1984). 

15.13213  Parties 

15.1322  Remand  to  Office  of  Personnel  Management 

15.133  Physical  or  Mental  Condition 

Clifford  R.  Brown  v.  Office  of  Personnel  Management 
(AT831L8311130,  July  16,  1984);  Carolyn  Robinson  v.  Office 
of  Personnel  Management  (NY831L8210312,  July  9,  1984); 
Robert  W.  Sangston  v.  Office  of  Personnel  Management 
(SF831L8410155,  July  20,  1984);  Arthur  Thomas  v.  Office  of 
Personnel  Management  (SF831L8310259,  July  9,  1984). 

15.1331  Type  of  Evidence 

Benjamin  S.  Bradsher  v.  Office  of  Personnel  Management 
(AT831L8211294,  July  9,  1984);  Roger  Bridges  v.  Office  of 
Personnel  Management  (AT831L8310317,  July  9,  1984);  Clif- 
ford R.  Brown  v.  Off  ice  of  Personnel  Management 
(AT831L831 1130,  July  16,  1984);  Bettie  L.  Givens  v.  Office  of 
Personnel  Management  (SF831L8310071,  July  6,  1984);  Paul 
E.  Painter  v.  Office  of  Personnel  Management 
(AT831L8210805,  July  9,  1984);  Carolyn  Robinson  v.  Office  of 
Personnel  Management  (NY831L8210312,  July  9,  1984); 
Robert  W.  Sangston  v.  Office  of  Personnel  Management 
(SF831L8410155,  July  20,  1984). 

15.1332  Pre-Existing  Condition 

15.134  Impact  on  Performance,  Attendance  and  Conduct 

Mildred  A.  Brooks  v.  Office  of  Personnel  Management 
(DC831L8310931,  July  12,  1984);  Clifford  R.  Brown  v.  Office 
of  Personnel  Management  (AT831L8311130,  July  16,  1984); 
Bettie  L.  Givens  v.  Office  of  Personnel  Management 
(SF831L8310071,  July  6,  1984);  Carolyn  Robinson  v.  Office  of 
Personnel  Management  (NY831L8210312,  July  9,  1984); 
Robert  W.  Sangston  v.  Office  of  Personnel  Management 
(SF831L8410155,  July  20.  1984). 

15.135  Total  Disability 

Benjamin  S.  Bradsher  v.  Office  of  Personnel  Management 
( AT831L821 1294.  July  9.  1984);  Roger  Bridges  u.  Office  of 


Personnel  Management  (AT831L8310317,  July  9,  1984); 
Mildred  A.  Brooks  v.  Office  of  Personnel  Management 
(DC831L8310931,  July  12, 1984);  Clifford  R.  Brown  v.  Office 
of  Personnel  Management  (AT831L831 1130,  July  16,  1984); 
Bettie  L.  Givens  v.  Office  of  Personnel  Management 
(SF831L8310071,  July  6,  1984);  Carolyn  Robinson  v.  Office  of 
Personnel  Management  (NY831L8210312,  July  9,  1984); 
Robert  W.  Sangston  v.  Office  of  Personnel  Management 
(SF831L8410155,  July  20,  1984);  Arthur  Thomas  v.  Office  of 
Personnel  Management  (SF831L8310259,  July  9,  1984). 

15.136  Agency  Obligation  to  Accommodate 

Irene  C.  Parodi  v.  Office  of  Personnel  Management 
(SF831L8090012,  July  17, 1984);  David  F.  Rader  v.  Office  of 
Personnel  Management  (DA831L8310361,  July  27,  1984); 
Arthur  Thomas  v.  Office  of  Personnel  Management 
(SF831L8310259,  July  9,  1984). 


15.1361  Reassignment 

David  F.  Rader  v.  Office  of  Personnel  Management 
(DA831L8310361,  July  27, 1984). 

15.13611  Vacant  Position 

15.13612  Same  Grade  or  Pay 

David  F.  Rader  v.  Office  of  Personnel  Management 
(DA831L8310361,  July  27,  1984). 

15.13613  Same  Commuting  Area 

15.1362  Agency  Decision  Not  to  Reassign 

15.137  Employees  Refusal  of  Offer  of  Assignment 

David  F.  Rader  v.  Office  of  Personnel  Management 
(DA831L8310361,  July  27,  1984). 

15.138  Reexamination  and  Recovery 

15.139  Five-Year  Service  Requirement 

15.140  Mandatory  Separation 

15.141  Law  Enforcement  Officers  and  Firefighters 

15.142  Air  Traffic  Controllers 

15.150  Retirement  Contributions 
15.160  Optional  Retirement 


15.200  Annuities 

Wilhelmena  S.  Anderson  v.  Office  of  Personnel  Management 
(AT831M8410293,  July  17,  1984);  Chong  Brown  v.  Office  of 
Personnel  Management  (SF831L8310837,  July  9,  1984); 
Angelina  Frantz  v.  Office  of  Personnel  Management 
(SF08318310928,  July  6,  1984);  Irving  Saginor  v.  Office  of 
Personnel  Management  (DC08318410331,  July  9,  1984). 

15.210  Determinations  of  Annuities 

15.211  Effects  of  Federal  Employee’s  Compensation  Act 
Payments 

15.212  Forfeiture 

15.220  Recovery  of  Annuity  Overpayments 

Wilhelmena  S.  Anderson  v.  Office  of  Personnel  Management 
(AT831M8410293,  July  17,  1984). 

15.230  Appeal  to  Merit  Systems  Protection  Board  by 
Annuitant 
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15.240  Survivor  Annuities 

Chong  Brown  v.  Office  of  Personnel  Management 
(SF831L8310837,  July  9,  1984);  Angelina  Frantz  v.  Office  of 
Personnel  Management  (SF08318310928,  July  6,  1984);  Pau 
line  Roebling,  v.  Office  of  Personnel  Management 
(SF08318310986,  July  17,  1984);  Irving  Saginor  u.  Office  of 
Personnel  Management  (DC08318410331,  July  9,  1984). 

15.300  Involuntary  Retirement 

Janet  B.  Hutchins  v.  Veterans  Administration  (SE03518210227, 
July  9,  1984);  Robert  M.  Lematta  v.  Department  of  Health 
and  Human  Services  (SL03518410023,  July  10,  1984);  Paul  I. 
Thome,  Jr.  v.  Department  of  Defense  (AT344384 10387  July  10 
1984). 

15.400  Jurisdiction 

15.410  Administrative  Action  or  Order 
16.000000  Special  Counsel 

16.100  Investigatory  Authority 

16.110  Investigation  of  Prohibited  Personnel 
Practices 

16.120  Investigation  of  Whistleblower  Allegations 

16.130  Investigation  of  Political  Activities 

16.131  Hatch  Act  Violations 

16.1311  Federal  Employees 

16.1312  District  of  Columbia  Employees 

16.1313  State  and  Local  Employees 

16.140  Investigation  of  Information  Withholding 

16.150  Investigation  of  Civil  Service  Violations 


16.200  Prosecution 

16.210  Referral  to  Agency  Heads 

16.211  Administrative  Appeals  Procedures 

16.212  Reports 

16.213  Settlement 

16.214  Non-Duplication  Policy 

16.220  Corrective  Action 

16.221  Reasonable  Grounds  to  Believe 

16.222  Request  to  Order  Corrective  Action 

16.230  Stays 

16.231  Reasonable  Grounds 

16.232  Burden  of  Proof 

16.2321  Section  1208(a) — 15  Days 

16.2322  Section  1208(b)— 30  Days 

16.2323  Section  1208(c)— Indefinite 

16.240  Intervention  Before  Merit  Systems  Protec- 
tion Board 

16.250  Disciplinary  Actions  Against  Employees 

16.251  Arbitrary  and  Capricious  Withholding 

16.252  Financial  Privacy  Violations 

16.2523  District  of  Columbia  Employees 

16.253  Hatch  Act  Violations 

16.2531  Federal  Employees 

16.2533  State  and  Local  Employees 

16.254  Prohibited  Personnel  Practices 

16.255  Federal  Employee  Flexible  and  Compressed  Work 

Schedules  Act  Violation 

16.300  Filing  ok  Complaints  Before 
Special  Counsel 


16.310  Place  of  Filing 
16.320  Form  and  Contents 
16.330  Withdrawals 

16.340  Protection  of  Complainant’s  Identity 

17.000000Suitability  and  Fitness  for  Duty  Examination 

Charles  W.  Behrendt  v.  Department  of  the  Navy 
(PH075284101 19,  July  12,  1984). 

17.100  Criteria  Considered  in  Suitability  Determination 

Joseph  Caruso,  et  al.  v.  Office  of  Personnel  Management 
(SF07318210987,  July  17,  1984). 

17110  Delinquency  or  Misconduct  in  Prior 
Employment 

Joseph  M.  DeFelice  v.  Off  ice  of  Personnel  Management 
(SF0731821 1046,  July  9,  1984). 

17.120  Criminal,  Dishonest,  Infamous,  or  Notor- 
iously Disgraceful  Conduct 

Richard  L.  Ale  v.  Office  of  Personnel  Management 
(CH07318210703,  July  17,  1984);  Lionel  G.  Allen  v.  Office  of 
Personnel  Management  ( AT0731831 1056,  July  17,  1984); 
Joseph  Caruso,  et  al.  v.  Office  of  Personnel  Management 
(SF07318210987,  July  17,  1984);  Kenneth  D.  Hall  v.  Office  of 
Personnel  Management  (AT0731831 1061,  July  17,  1984);  Vir- 
gil L.  Johnson  v.  Office  of  Personnel  Management 
(CH07318310020,  July  17,  1984);  Robert  V.  Meyer,  II.  v.  Office 
of  Personnel  Management  (NY07318310272,  July  17,  1984); 
Thomas  C.  Mordowanec  v.  Office  of  Personnel  Management 
(BN07318310201,  July  17,  1984);  John  J.  Sheppard  v.  Office 
of  Personnel  Management  (SF0731831 1009,  July  17,  1984); 
Roy  M.  Usery  v.  Office  of  Personnel  Management 
(SF07318310360,  July  17,  1984);  Gerald  E.  Webb  v.  Office  of 
Personnel  Management  (AT0731831 1068,  July  17,  1984). 

17.130  Falsification  or  Fraud 

Charles  W.  Behrendt  v.  Departmen  t of  the  Navy 
(PH075284101 19,  July  12,  1984). 


17.140 

Alcoholism 

17.150 

Drug  Abuse 

17.160 

Loyalty 

17.170 

Statutory  Disqualifications 

17.180 

Additional  Factors 

Joseph  Caruso,  et  al.  v.  Office  of  Personnel  Management 
(SF07318210987,  July  17,  1984);  Kenneth  D.  Hall  v.  Off  ice  of 
Personnel  Management  (AT0731831 1061,  July  17.  1984);  Vir- 
gil L.  Johnson  v.  Office  of  Personnel  Management 
(CH07318310020,  July  17,  1984);  Robert  V.  Meyer,  II.  v.  Office 
of  Personnel  Management  (NY07318310272,  July  17,  1984); 
Thomas  C.  Mordowanec  v.  Of f ice  of  Personnel  Management 
(BN07318310201,  July  17,  1984 Y.JohnJ.  Sheppard  v.  Office 
of  Personnel  Management  (SF0731831 1009,  July  17,  1984); 
Roy  M.  Usery  v.  Office  of  Personnel  Management 
(SF073183 10360,  July  17,  1984);  Gerald  E.  Webb  v.  Office  of 
Personnel  Management  (AT0731831 1068,  July  17,  1984). 

17.181  Nature  of  Position 

Richard  L.  Ale  v.  Office  of  Personnel  Management 
(CH07318210703,  July  17,  1984);  Joseph  Caruso,  et  al.  v. 
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Office  of  Personnel  Management  (SF07318210987,  July  17, 
1984);  Kenneth  D.  Hall  v.  Office  of  Personnel  Management 
(AT07318311061,  July  17,  1984);  Virgil  L.  Johnson  v.  Office  of 
Personnel  Management  (CH07318310020,  July  17, 1984); 
Robert  V.  Meyer,  II.  u.  Office  of  Personnel  Management 
(NY07318310272,  July  17,  1984);  Thomas  C.  Mordowanec  v. 
Office  of  Personnel  Management  (BN07318310201,  July  17, 
1984);  John  J.  Sheppard  u.  Office  of  Personnel  Management 
(SF07318311009.  July  17, 1984);  Roy  M.  Usery  v.  Office  of 
Personnel  Management  (SF07318310360,  July  17, 1984); 
Gerald  E.  Webb  v.  Office  of  Personnel  Management 
(AT07318311068,  July  17,  1984). 

17.182  Nature  and  Seriousness  of  Conduct 

Richard  L.  Ale  v.  Office  of  Personnel  Management 
(CH07318210703,  July  17,  1984);  Joseph  Caruso,  et  al.  v. 

Office  of  Personnel  Management  (SF07318210987,  July  17, 
1984);  Kenneth  D.  Hall  u.  Office  of  Personnel  Management 
(AT07318311061,  July  17,  1984);  Virgil  L.  Johnson  v.  Office  of 
Personnel  Management  (CH07318310020,  July  17, 1984); 
Robert  V.  Meyer,  II.  v.  Office  of  Personnel  Management 
(NY07318310272,  July  17, 1984);  Thomas  C.  Mordowanec  u. 
Office  of  Personnel  Management  (BN07318310201,  July  17, 
1984);  John  J.  Sheppard  v.  Office  of  Personnel  Management 
(SF073183 11009,  July  17, 1984);  Roy  M.  Usery  v.  Office  of 
Personnel  Management  (SF07318310360,  July  17,  1984); 
Gerald  E.  Webb  v.  Office  of  Personnel  Management 
(AT07318311068,  July  17, 1984). 

17.183  Circumstances  Surrounding  Conduct 

17.184  Recency  of  Conduct 

Lionel  G.  Allen  v.  Office  of  Personnel  Managemen  t 
(AT07318311056,  July  17, 1984). 

17.185  Age  of  Applicant  or  Appointee  at  Time  of  Conduct 

17.186  Contributing  Social  or  Environmental  Conditions 

17.187  Rehabilitation  Efforts 

Lionel  G.  Allen  v.  Office  of  Personnel  Management 
(AT07318311056,  July  17,  1984);  Thomas  C.  Mordowanec  v. 
Office  of  Personnel  Management  (BN07318310201,  July  17, 
1984);  John  J.  Sheppard  v.  Office  of  Personnel  Management 
(SF07318311009,  July  17, 1984);  Roy  M.  Usery  u.  Office  of 
Personnel  Management  (SF07318310360,  July  17,  1984); 
Gerald  E.  Webb  v.  Office  of  Personnel  Management 
(AT07318311068,  July  17, 1984). 


17.200  Standard  Applied  Insuitability  Determination 

17.210  Efficiency  of  the  Service 

Richard  L.  Ale  v.  Office  of  Personnel  Management 
(CH07318210703,  July  17,  1984);  Joseph  Caruso,  et  al.  u. 

Office  of  Personnel  Management  (SF07318210987,  July  17, 
1984);  Kenneth  D.  Hall  v.  Office  of  Personnel  Management 
(AT07318311061,  July  17,  1984);  Virgil  L.  Johnson  v.  Office  of 
Personnel  Management  (CH07318310020,  July  17,  1984); 
Robert  V.  Meyer,  II.  u.  Office  of  Personnel  Management 
(NY07318310272,  July  17,  1984);  Thomas  C.  Mordowanec  v. 
Office  of  Personnel  Management  (BN07318310201,  July  17, 
1984);  John  J.  Sheppard  u.  Office  of  Personnel  Management 
(SF07318311009,  July  17,  1984);  Roy  M.  Usery  u.  Office  of 
Personnel  Management  (SF07318310360,  July  17,  1984); 
Gerald  E.  Webb  v.  Office  of  Personnel  Management 
(AT07318311068,  July  17, 1984). 

17.211  Nexus 

17.300  Consequences  of  Negative  Suitability 
Determination 

17.310  Disqualification 

Joseph  Caruso,  et  al.  v.  Office  of  Personnel  Management 
(SF07318210987,  July  17, 1984). 

17.320  Removal 
17.330  Debarment 

17.400  Fitness  for  Duty  Examination 

17.410  Psychiatric  Examination 
17.420  Physical  Examination 

18.000000  Employment  Practices 

Claude  H.  Thomas  v.  Veterans  Administration 
(BN07528310002,  July  20, 1984). 

18.100  Appointment 

18.110  Employee 

18.111  Personnel  Action  Forms  (SF-50  or  SF-52) 

18.112  Last  Act  of  Official  With  Appointment  Powers 
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PUBLICATION  SERVICES 
The  Digest 

The  Digest  is  a monthly  publication  con- 
taining summaries  of  Board  orders  and  a 
list  of  other  Board  orders  and  issuances.  It 
is  available  from  the  Superintendent  of 
Documents,  under  stock  number  062-000- 
80001-1,  either  by  subscription  on  single 
issue.  Please  address  subscription  or  pur- 
chase inquiries  to:  Superintendent  of  Docu- 
ments, U.S.  Government  Printing  Office, 
Washington,  D.C.  20401. 

Initial  Decisions 

Initial  decisions  made  in  the  regional 
offices  are  available  on  microfiche.  To 
subscribe  to  the  microfiche  “Federal  Em- 
ployee Appeals  Decisions”  at  $150  per 
year  for  microfiche  and  index,  contact 
the  National  Technical  Information  Serv- 
ice (NTIS),  5285  Port  Royal  Road, 
Springfield.  Virginia  22161.  The  stock 
number  is  PB84-922700. 

Also  available  through  NTIS,  under 
stock  number  PB83-922750,  is  micro- 
fiche of  the  more  than  11,000  initial  deci- 
sions which  the  Board’s  regional  offices 
issued  in  connection  with  the  August 
1981  air  traffic  controller  strike.  A 
paper  index  consisting  of  a subject 
section  and  lead-case  section  is  included. 
The  cost  of  this  microfiche/index, 

“Federal  Employee  Appeals  Decisions, 

Air  Traffic  Controller  Cases,”  is  $150. 


Published  Board  Decisions 
and  Index 

Decisions  of  the  United  States  Merit 
Systems  Protection  Board,  volumes  1 
through  11,  covering  the  period  January 
11.  1979  through  September  30,  1982, 
have  been  published.  These  volumes  are 
a compilation  of  final  actions  taken  by 
the  Board  and  precedential  interlocutory 


decisions.  An  index  using  the  Board’s 
key  number  system  is  included. 

Volumes  5,  6,  and  7,  each  including  a 
multi-part  index,  are  available  from  the 
Superintendent  of  Documents  for  $40  for 
the  three-volume  set.  These  volumes 
cover  the  period  January  1,  1981 
through  September  30,  1981,  and  their 
stock  number  is  062-000-00011-2.  Also 
available  from  the  Superintendent  of 
Documents  are  volumes  8 through  1 1, 
covering  the  period  October  1,  1981 
through  September  30,  1982.  Their  stock 
number  is  062-000-00014-7,  and  the  cost 
is  $53  for  the  four-volume  set.  Volumes  1 
through  4,  which  cover  the  period  Janu- 
ary 11,  1979  through  December  31,  1980, 
are  no  longer  in  print. 

Copies  of  Decisions  and  Orders 

Copies  of  specific  initial  decisions  and 
Board  orders  may  be  obtained  by 
writing  to  the  Research  Services 
Division,  Office  of  the  Secretary,  Merit 
Systems  Protection  Board,  Room  828, 
1120  Vermont  Avenue,  N.W., 
Washington,  D.C.  20419.  Requests 
should  include  the  appellant’s  name,  the 
docket  number,  and  the  date  of  the 
decision  or  order. 

Persons  interested  in  Board  issuances 
are  invited  to  visit  the  Research  Services 
Division,  Monday  through  Friday,  8:30 
a.m.  to  5 p.m.,  where  the  initial  deci- 
sions, Board  orders,  publications,  and 
microfiche  described  above  are  available 
for  viewing. 


DEFINITIONS 

These  definitions  are  provided  for  clar- 
ification purposes  only  and  are  not  in- 
tended to  convey  the  strict  legal 
meaning  of  the  terms. 

Addend  uni  Derision — an  addendum  de- 
cision deals  with  attorney  fees. 


Dec  ill  ini/  Off  ie  in  I —the  official  who  ren- 
ders the  agency’s  decision. 

Initial  Decision — the  regional  office 
cision  made  by  the  presiding  official  in 
response  to  a petition  or  appeal.  The 
initial  decision  becomes  final  in  35  days 
unless  a petition  for  review  is  filed  with 
the  Board  and  granted  or  the  Board 
reopens  on  its  own  motion.  In  those 
cases,  the  Board's  decision  becomes  the 
final  decision.  If  the  petition  for  review 
is  denied,  the  initial  decision  becomes 
final  five  days  after  the  issuance  of  the 
denial. 

Petition  for  A/i/ical  — the  request  filed 
with  a Board  regional  office  for  review 
of  an  agency  action. 

Petition  for  Rerieir — the  request  filed 
with  the  three-member  Board  in  Wash- 
ington, D.C.,  for  review  of  an  initial  de- 
cision of  a presiding  official. 

Presiding  Official — any  person  desig- 
nated by  the  Board  to  preside  over  any 
hearing  or  make  a decision  on  the 
record.  The  presiding  official  referred  to 
in  The  Digest  summaries  is  usually  a 
Board  regional  office  official  designated 
by  the  Board  to  perform  these  duties. 

Proposing  Official — the  agency  official 
who  initiates  an  action  to  be  taken 
against  an  employee. 

Regional  Office — the  Board  office  au- 
thorized to  receive  appeals  from  the  area 
where  the  appellant’s  duty  station  was 
located  when  the  agency  action  was 
taken.  The  Board  has  11  regional  offices. 

Vol iintarii  Expedited  Appeals  Proce- 
dure—& voluntary  alternative  procedure 
designed  to  adjudicate  relatively  simple 
non-precedential  appeals  in  an 
expedited,  informal  and  cost-effective 
way,  in  accordance  with  Board 
precedent. 
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FEDERAL  REGISTER 
ISSUANCES 


Vol.  49,  No.  129 
Tuesday,  July  3,  1984 
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MERIT  SYSTEM  PROTECTION 
BOARD 

Invitation  to  Submit  Amicus  Briefs 

AGENCY:  Merit  Protection  Board. 

ACTION:  Invitation  to  submit  amicus 
briefs  in  Special  Counsel  v.  Susan  M. 
Suso. 

SUMMARY:  The  Merit  Systems  Protec- 
tion Board  invites  interested  persons  to 
file  amicus  briefs  in  Special  Counsel  v. 
Susan  M.  Suso,  a Hatch  Act  proceeding 
involving  the  issue  whether  an  em- 
ployee of  a regional  planning  organiza- 
tion is  a "State  or  local  officer  or 
employee”  under  the  Hatch  Act. 

DATE:  Amicus  briefs  submitted  in 
response  to  this  notice  must  be  filed  on 
or  before  August  2,  1984. 

ADDRESSES:  The  original  and  one  copy 
of  each  amicus  brief  submitted  in 
response  to  this  notice  should  be  filed 
with  the  Office  of  the  Secretary  of  the 
Board  and  addressed  as  follows:  Paula 
E.  Latshaw,  Acting  Secretary,  Merit 
Systems  Protection  Board,  1120 
Vermont  Avenue,  NW„  Washington, 
D.C. 20419. 

In  addition,  one  copy  of  each  brief 
should  be  mailed  to  the  following 
designated  representatives: 

Robert  W.  Blakemore,  Esq.,  Blakemore, 
Rosen  & Norris  Co.,  L.P.A.,  227  South 
Broadway.  Akron,  Ohio  44308. 

K.  William  O'Connor,  Special  Counsel, 
Merit  Systems  Protection  Board, 

1120  Vermont  Avenue,  NW., 
Washington,  D.C.  20419. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bruce  Moyer,  Office  of  General  Counsel, 
(202) 653-7171. 

SUPPLEMENTARY  INFORMATION:  The 

Special  Counsel  of  the  Merit  Systems 
Protection  Board,  pursuant  to  5 U.S.C. 
1505,  has  initiated  a Hatch  Political 
Activities  Act  proceeding  against 
Susan  M.  Suso,  an  employee  of  the 
Northeast  Ohio  Four  County  Regional 
Planning  and  Development  Organiza- 
tion (“NEFCO").'  The  Special  Counsel 
seeks  the  respondent's  removal  from 
her  position  because  allegedly  she,  as  a 
State  or  local  officer  or  employee  under 
5 U.S.C.  1501  (4),  knowingly  and  will- 


fully participated  in  a partisan  political 
campaign  as  a candidate  for  elective 
office  in  violation  of  5 U.S.C. 

1502(a)(3).  Such  participation  occurred 
when  respondent  acted  as  a candidate 
for  Member  of  the  Council  of  Lakemore 
Village,  Summit  County,  Ohio,  during 
the  primary  and  general  elections  in 
1981. 

Upon  consideration  of  the  record 
compiled  in  the  matter,  Administrative 
Law  Judge  Alan  W.  Heifetz,  in  a recom- 
mended decision,  accepted  the  Special 
Counsel’s  charges  and  recommended 
that  the  Merit  Systems  Protection 
Board  remove  respondent  from  her  em- 
ployment. The  respondent  has  filed 
exceptions  to  the  administrative  law 
judge’s  conclusions  with  the  Board. 

A threshold  issue  arising  in  this  case 
is  whether  respondent,  as  an  employee 
of  NEFCO,  a regional  planning  organi- 
zation established  under  Chapter  167 
of  the  Ohio  revised  Code,  is  a “State  or 
local  officer  or  employee”  under  5 
U.S.C.  1501(4).  Since  the  term  "State  or 
local  officer  or  employee"  is  defined,  in 
part,  by  the  meaning  ascribed  to  “State 
or  local  agency”  under  the  Hatch  Act, 
resolution  of  the  threshold  issue  turns 
upon  whether  respondent's  employer, 
the  Northeast  Ohio  Four  County 
Regional  Planning  and  Development 
Organization,  is  a "State  or  local 
agency"  under  the  Hatch  Act. 

The  term  “State  or  local  agency”  as 
defined  by  the  Hatch  Act  means  "the 
executive  branch  of  a State,  municipal- 
ity, or  other  political  subdivision  of  a 
State,  or  an  agency  or  department  the- 
reof.” 5 U.S.C.  1501(2).  The  record 
reflects  that  NEFCO  is  a voluntary 
association  of  four  Counties  and  vari- 
ous municipalities  in  northeast  Ohio, 
which  acts  as  a forum  for  its  member 
local  governments  to  discuss  matters 
or  regional  concern  and  to  coordinate 
their  efforts  through  regional  planning 
and  cooperative  agreement. 

The  Administrative  Law  Judge 
determined  that  NEFCO  is  a "State  or 
local  agency”  under  the  Hatch  Act 
because  it  is  composed  of  political  sub- 
divisions of  the  State  of  Ohio,  i.e.,  cer- 
tain counties  and  municipalities. 
Because  it  is  an  aggregate  of  political 
subdivision  of  the  State  of  Ohio  and 
therefore  a "State  or  local  agency” 
under  5 U.S.C.  1501  (2),  the  Adminis- 
trative Law  Judge  concluded. 

The  issue  of  whether  an  employee  of 
a regional  planning  organization  estab- 
lished under  the  authority  of  a state 
statue  is  a "State  or  local  officer  or 
employee”  for  the  purposes  of  the 
Hatch  Act  is  a question  of  firt  impres- 
sion before  the  Merit  Systems  Protec- 
tion Board.  Analysis  of  the  governmen- 


tal character  of  NEFCO  under  Chapter 
167  of  the  Ohio  Revised  Code,  under 
which  NEFCO  was  created  and  by 
which  its  powers  are  ascribed,  may  be 
useful  in  assessing  whether  NEFCO 
should  be  considered  a "State  or  local 
agency”  under  the  Hatch  Act. 

All  briefs  filed  with  the  Board  in  this 
matter  should  be  captioned  "Special 
Counsel  v.  Susan  M.  Suso,  MSPB 
Docket  No.  HQ12068210017,”  and 
entitled  "Amicus  Brief.” 

For  Ihe  Board. 

Dated:  June  27,  1984. 

Washington.  D.C. 

Herbert  E.  Ellingwood, 

Chairman. 


'Counsel  for  NEFCO  has  informed  the  Board  that 
subsequent  to  the  Special  Counsel’s  initiation  of 
this  proceeding,  the  respondent  resigned  from  her 
employment  with  NEFCO  and  took  a position  with 
Ihe  State  of  Ohio,  Department  of  Development, 
Regional  Economic  & Community  Development 
Office.  Respondent  has  neither  confirmed  nor 
denied  this  assertion.  This  development  does  not 
moot  the  Board's  inquiry  in  light  of  the  post- 
employment limitations  of  S U.S.C.  1506(A)(2), 
That  section  prohibits  any  State  or  local  officer  or 
employee  who  has  been  removed  for  a Hatch  Act 
violation  from  being  employed  within  18  months 
by  any  State  or  local  agency  receiving  Federal 
loans  or  grants. 
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TIME  AND  DATE:  2:30  p.m.,  Tuesday, 

July  10,  1984. 

PLACE:  Eighth'  Floor,  1120  Vermont 
Avenue,  NW.,  Washington,  D.C.  20419. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Joseph  D.  Caruso,  et  al.  v.  Office  of 
Personnel  Management.  MSPB  Docket  No. 
SF07318210987. 

2.  Richard  L.  Ale  v.  Office  of  Personnel 
Management,  MSPB  Docket  No. 
SF07318210703. 

3.  Robert  C.  Meyer  v.  Office  of  Personnel 
Management,  MSPB  Docket  No. 
NY07318310272. 

4.  David  A.  Barson  et  al.  v.  Department 
of  Transportation,  (Federal  Aviation 
Administration)  MSPB  Docket  No. 
SE075281F0493ADD. 

5.  Refugio  Covarr ubias,  et  al.  v.  U.S. 
Customs  Service,  MSPB  Docket  No.  DC 
53 1 D82T1299. 

7.  Keith  T.  Werts  v.  Department  of 
Transportation  (Federal  Aviation  Adminis- 
tration), MSPB  Docket  No,  SE075281F0756: 
fames  F.  Burns  v.  Department  of  Transpor- 
tation, (Federal  Aviation  Administration), 
MSPB  Docket  No.  SE07528  1F0498. 

CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Paula  Latshaw,  Acting 
Secretary,  (202)  653-7200. 
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For  the  Board. 

Dated:  ]une  28,  1984,  Washington,  D.C. 

Paula  A.  Latshaw, 

Acting  Secretary. 

Vol.  49,  No.  139 
Wednesday,  July  18,  1984 
29168 

MERIT  SYSTEMS  PROTECTION 
BOARD 

Call  for  Riders  for  The  Digest 

AGENCY:  Merit  Systems  Protection 
Board. 

ACTION:  Notice  of  call  for  riders  for 
The  Digest  for  fiscal  year  1985. 

SUMMARY:  The  purpose  of  this  notice 
is  to  inform  Federal  agencies  that  the 
Merit  Systems  Protection  Board  pub- 
lication, The  Digest,  will  be  available 
for  fiscal  year  1985  on  riders  to  the 
Government  Printing  Office.  Depart- 
ments and  agencies  may  order  this 
monthly  publication  by  riding  the 
Merit  Systems  Protection  Board's 
printing  requisition  #5-00043. 

DATE:  Agency  requisitions  (Standard 
Form  1)  must  be  submitted  no  later 
than  August  31,  1984. 

ADDRESS:  Interested  departments  and 
agencies  should  send  requisitions — 
through  their  Washington,  D.C.  head- 
quarters office  authorized  to  procure 
printing — to  the  Government  Printing 
Office,  Requisitions  section,  Room 
836,  Washington,  D.C.  20401.  Agen- 
cies may  estimate  cost  by  using  the 
current  Government  Printing  Office 
price  list  of  printing  services. 

FOR  FURTHER  INFORMATION  CON- 
TACT: Karen  S.  Henkel,  Information 
Services  Division,  Office  of  the  Secre- 
tary, Room  818,  1120  Vermont 
Avenue,  NW„  Washington,  D.C. 

20419,  202/653-8894. 

SUPPLEMENTARY  INFORMATION:  The 

Digest  is  a monthly  publication  con- 
taining summaries  of  selected  Board 
orders  and  a list  of  all  other  Board 
orders  issued  each  month.  The  orders 
are  indexed  according  to  the  Board’s 
key  number  system,  which  indicates 
the  subject  matter  discussed  in  the 
orders.  The  Digest  also  summarizes 
decisions  made  in  the  Board's  regional 
offices  under  the  voluntary  expedited 
appeals  procedure  and  selected  court 
cases,  and  reprints  the  Board’s  Fed- 
eral Register  issuances. 

For  the  Board. 

Daled:  |uly  13.  1984. 

Herbert  E.  Ellingwood, 

Chairman. 


Vol.  49,  No.  141 
Friday,  July  20,  1984 
29492 


MERIT  SYSTEMS  PROTECTION 
BOARD 

Processing  Petitions  for  Review; 

Policy  Announcement 

AGENCY:  Merit  Systems  Protection 
Board. 

ACTION:  Announcement  of  policy  on 
processing  of  petitions  for  review. 

SUMMARY:  The  Merit  Systems  Protec- 
tion Board  announces  a general  policy 
with  respect  to  issuance  of  decisions 
on  petitions  for  review. 

FOR  FURTHER  INFORMATION  CON- 
TACT: Paula  A.  Latshaw,  Acting 
Secretary,  Merit  Systems  Protection 
Board,  1120  Vermont  Avenue,  NW„ 
Washington,  D.C.  20419,  Telephone 
202-653-7200. 

EFFECTIVE  DATE:  July  20,  1984 

SUPPLEMENTARY  INFORMATION:  Pur- 
suant to  5 U.S.C.  770 1 ( i ) ( 1 ) , the  Merit 
Systems  Protection  Board  announces 
that  it  will  attempt  to  complete  action 
on  petitions  for  review  of  initial  deci- 
sions within  110  days.  The  Board 
anticipates  that  this  processing  time 
will  be  effective  on  or  about  October 
1,  1984.  However,  as  provided  by  sta- 
tute, the  time  for  completing  action  on 
petitions  for  review  will  be  flexible  to 
the  extent  necsessary  to  be  "consist- 
ent with  the  interests  of  fairness  and 
other  priorities  of  the  Board.”  5 U.S.C. 
770 1 (i)  ( 1 ). 

Dated:  July  17,  1984. 

For  the  Board. 

Herbert  E.  Ellingwood, 

Chairman. 


Vol.  49,  No.  142 
Monday,  July  23,  1984 
29689 

MERIT  SYSTEMS  PROTECTION 
BOARD 

Appointment  of  Members  to  the 
Performance  Review  Board 

AGENCY:  Merit  Systems  Protection 
Board. 

ACTION:  Notice  of  Appointment  of 
Members  to  the  Performance  Review 
Board. 

SUMMARY:  This  notice  publishes  the 
names  of  current  Performance 


Review  Board  Members  as  required 
by  5 U.S.C.  4314(c)(4). 

The  following  persons  have  been 
appointed  to,  and  will  serve  on  the 
Performance  Review  Board  for  Senior 
Executives  in  the  IJ.S.  Merit  Systems 
Protection  Board:  Harold  Kessler,  Dr. 
Samuel  Lin,  R.J.  Payne,  Ruth  E.  Peters 
and  Evangeline  Swift. 

EFFECTIVE  DATE:  July  20,  1984 

FOR  FURTHER  INFORMATION  CON- 
TACT: Frederick  L.  Foley,  Director, 
Office  of  Personnel,  U.S.  Merit  Sys- 
tems Protection  Board,  1120  Vermont 
Avenue,  NW„  Washington,  D.C. 

2041!)  (653-5916). 

Dated:  July  17.  1984. 

For  The  Board. 

Herbert  E.  Ellingwood, 

Chairman. 


Vol.  49,  No.  146 
Friday,  July  27,  1984 
30259 

MERIT  SYSTEMS  PROTECTION 
BOARD 

Change  in  Policy  Regarding  Service 
of  Orders  and  Decisions 

AGENCY:  Merit  Systems  Protection 
Board. 

ACTION:  Notice  concerning  change  in 
service  of  Board  orders  and  decisions. 

SUMMARY:  This  notice  sets  forth  the 
Board's  revised  policy  regarding  ser- 
vice by  the  Board  of  procedural  orders 
and  notices,  initial  decisions,  and 
final  Board  orders  upon  parties  to 
appeals  before  the  Board. 

EFFECTIVE  DATE:  September  1,  1984. 

ADDRESS:  Office  of  the  Secretary, 
Merit  Systems  Protection  Board,  1 120 
Vermont  AVenue,  NW„  Washington, 
D.C.  20419. 

FOR  FURTHER  INFORMATION  CON- 
TACT: Kathy  W.  Semone,  Assistant 
Secretary,  653-7200. 

SUPPLEMENTARY  INFORMATION:  The 

Board  has  previously  served  copies  of 
its  orders  and  decisions  on  various 
offices  and  individuals  within  an 
agency  as  requested  by  the  agency.  In 
some  instances  the  Board  has  served 
as  many  as  four  different  offices 
within  a single  agency.  In  a time 
when  increasing  emphasis  is  placed 
upon  cost  effectiveness  and  efficiency 
of  operations,  the  Board  has  deter- 
mined that  il  is  neither  cost  effective 
nor  an  efficient  use  of  Board  resources 
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for  the  Board  to  continue  to  serve  its 
orders  and  decisions  upon  multiple 
components  of  an  agency. 

Accordingly,  the  Board  shall  serve 
procedural  orders  and  notices  upon 
the  appropriate  agency  personnel 
office,  as  previously  identified  by  the 
agency,  until  such  time  as  the  agency 
designates  a representative  in  an 
appeal  before  the  Board.  After  a 
representative  has  been  designated, 
that  representative  or  a properly 
designated  successor,  shall  be  the  sole 
agency  party  to  be  served  with  orders 
and  decisions  issued  by  the  Board  in 
the  subject  appeal.  The  Board  shall 
serve  its  orders  and  decisions  upon 
the  agency  representative  by  regular 
mail  except  in  extraordinary 
circumstances. 

The  Board  also  modifies  its  policy 
with  respect  to  service  of  Board 
orders  upon  appellants  and  their 
representatives.  Procedural  orders 
and  notices  and  initial  decisions  shall 
continue  to  be  served  upon  both 
appellant  and  his/her  representative 
by  regular  mail. 

However,  service  of  the  final  Board 
orders  shall  depend  upon  whether  the 
case  is  “mixed"  (discrimination  has 
been  alleged).  Final  Board  orders  in 
mixed  cases  shall  be  served  upon 
both  the  appellant  and  his/her  repre- 
sentative by  certified  or  registered 
mail,  return  receipt  requested,  and 


upon  the  designated  agency  represen- 
tative by  regular  mail.  Final  Board 
orders  in  non-mixed  cases  shall  be 
served  upon  the  appellant  by  regular 
mail  and  upon  appellant’s  representa- 
tive by  certified  or  registered  mail, 
return  receipt  requested,  unless 
appellant  is  not  represented,  service 
shall  be  made  upon  him/her  by  certi- 
fied or  registered  mail,  return  receipt 
requested.  Final  Board  orders  in  non- 
mixed  cases  shall  be  made  upon  the 
designated  agency  representative  by 
regular  mail. 

The  Board  is  not  obligated  by  law 
to  serve  an  appellant  if  there  is  a 
designated  representative  upon 
whom  service  can  be  made.  Gragg  v. 
United  States,  717  F.2d  1343  (Fed.  Cir. 
1983).  However,  the  Board  will  con- 
tinue to  attempt  to  serve  both  appel- 
lant and  his/her  representative. 

Under  appropriate  circumstances,  the 
Board  may  modify  this  and  other  ser- 
vice policies  described  in  this  notice. 

Dated:  July  23,  1984 
For  the  Board. 

Herbert  E.  Ellingwood 

Chairman.  T- 
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TIME  AND  DATE:  9:30  a.m.,  Thursday, 
August  9,  Thursday,  August  16  and 
Monday,  August  27,  1984. 

PLACE:  Eighth  Floor,  1120  Vermont 
Avenue,  NW„  Washington,  D.C.  20419. 
STATUS:  Closed/ 

MATTERS  to  be  Considered: 

1.  Thomas  J.  Griffin  v.  Department  of  the 
Army,  MSPB  Docket  No.  CH07528210163; 

2.  Montine  B.  Callaway  v.  Depart ment  of 
the  Army,  MSPB  Docket  No. 

PH043283  10029; 

3.  Jack  L.  Larrimore  v.  Department  of  the 
Treasury,  MSPB  Docket  No. 
AT04328310090; 

4.  Leroy  Sandland  v.  General  Services 
Administration,  MSPB  Docket  No. 

NY043  292 10249; 

5.  Lenwood  L.  Buggie  v.  Department  of 
Health  and  Human  Services,  MSPB  Docket 
No.  NY043 282 10249; 

6.  Dze  K.  Kao  v.  Department  of  the 
Army,  MSPB  Docket  No.  SE04328310109; 

7.  Moses  B.  Sanches  v.  Department  of  the 
Air  Force.  MSPB  Docket  No. 

DE043283 10102; 

8.  Janet  Hill  v.  Department  of  Health  and 
Human  Services,  MSPB  Docket  No. 
DC04328310306. 


CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Paula  Latshaw,  Acting 
Secretary,  (202)  653-7200. 

For  the  Board: 

Dated:  July  26,  1984,  Washington.  D.C. 

Paula  A.  Latshaw, 

Acting  Secretary. 
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